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Bill Douglass 
Chairman 

Small Retailers Coalition 
PO Box 35537 

Washington , DC 20033 

February 2 I , 2017 

Via Overnight Mail 
Scott Pruitt 
Administrator 
Office of the Administrator 
U.S. Environmental Protection Agency 
Mail Code I lOlA 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Sarah Dunham 
Acting Assistant Administrator 
Office of Air and Radiation 
U.S. Environmental Protection Agency 
Mail Code6JOJA 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Re: Comment for Docket: EPA-HQ-OAR-2016-0544- Request to change the point of 
obligation in the Renewable Fuel Standard to the rack 

Dear Administrator Pruitt: 

The Small Retailer·s Coalition appreciates the opportunity to provide comments 
regarding the United States Environmental Protection Agency's Proposed Denial of 
Petitions for Rulemaking to Change the RFS Point of Obligation. In addition to the comment 
letter (entitled "Small Retailers Coalition comments Final 02-20-2017). we are providing a 
complete set of numbered reference and .supporting documentation. in addition to 
supplemental materials. 

Very truly yours, 
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February 20, 2017 

Via 01-ernight Mail 
Scott Pruitt 
Administrator 
Office of the Administrator 
U.S. Environmental Protection Agency 
Mail Code !lOlA 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Sarah Dunham 

Bil l Douglass 
Chairman 

Small Retai lers Coalition 
PO Box 35537 

Washington, DC 2003 3 

Acting Assistant Administrator 
Oftice of Air and Rad iation 
U.S. Environmental Protection Agency 
Mail Code6101A 
1200 Pennsylvania Avenue, N.W. 
Washington. DC 20460 

Re: Comment for Docket: EPA-HQ-OAR-2016-0544 - Request to change the point of 
obligation in the Renewable Fuel Standard to the rack 

Dear Administrator Pruirt and Acting Assistant Administrator Dunham : 

My name is Bill Douglass and I am the Chairman of the Small Retailers Coalition 
r •sRc·). l am 'vriting to submit fom1al comment:.-. to tht: docket number above on behalf o f the 
~RC. I am writing to beseech you to reconsider your Proposed Denial of Petitions for 
Kulemaking to Change the Renewable l·uel Standard ("'IUS'") Point of Obligation. Changing the 
point of obligation in the RFS is critical to the c:;urvi\-al of small. single-store owners :md 
mcdium-s iLed gas stations and comeniencc stores, which. together. comprise approximately 75 
percent of the retail fuel market in the United States. 1 

Let me underscore this: when EPA issued its Proposed Denial. it did not have the 
<)pportunity to consider any comments from 75 percent of the retail gasoline market most 
adversely imratted b) the current point of ohligation. In this action. we are providing )Oll with a 
record to shm-v that the curren t point of obligation is disadvantaging the vust majoril) of retailers 
in this nation and restraining fuel distribution in the Country. 

Th is is not hyperbole. If the point of obligation is not moved to the position holder at the 
rack. the majority of small. single-o,,vner gasoline stations in the United States will close or be 
bought out by mega-chains over the next 24 months. 

In a presentation entitled "'Shop Talk T.O.C. (Threats. Opportunities and Consolidation) 
in Mid and Do\\nstream Fueling." the fo rm er CEO of fhe Cumberland Gu lf Group projected 

1 See R[ f ·\IL FUELS REPORT <I t 3. NA T'L ASSOC. CON\ . S fORI:'\ 12016 ). 
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that the number of U.S. gas stations \.\ill drop from over 140.00fl locations to a mere II '\.000 
site:,. I he reason is heeause: 

Due to the increasing acqui!'ition of conven ience st0re chains by master limited 
partnerships llush \\ ith available ca~h. the c-store industrY will continue to 
consolidate.: • 

I Je expects the future \\'ill be high li ghted by: 

• 32 m~ior U.S. e-store retailers operating 56.000 gas stations: 
• 15 grocerylhypermarts "' ith a total of 1-t OOO 'ites: 
• Two mega distributors operati ng a combined 5.000 local ions: 
• 20 ::.uper distributors with 18.000 ::.ites: 
• .lust 12.000 single-store operators. a large dec line compared to today: and 
• I 0.000 unmanned location::.. ' 

This sums it up. The current point of obligation benefits large corporate entities and 
pushes small gas stations our of the marker. This is purely a by-product of EPA's regulation 
dictating that the obligated pa1ties are on!) the refiner or importer. EPA has created a 
government program that subsidizes the largest corporations in America and closes small 
businesses. 

We know this is clearl) not what EPA intended. EPA is trying to im plement Its 
Congressional mandate to get more renewable fuels into the marketplace. The RF is not 
'>upposcd to cut off distt·ibution chains: instead. it is supposed to increase them. 

We are the bulk of the fuel distribut ion in this Country. Don't shut us down 

Who W~ Are 

Before I offer data to show how the current point of obligation is putting us out of 
business. I wanted to share with ) ou who .. ,\ e ·· are. 

The Small Retailers Coalition is a 200-plus member organizat ion made up of small- and 
medium-sized gas station and convenience store owner<;. The SRC was formed exclusive!) 10 

help our members advocate to EPA the White House. and state and federal legislators to educate 
them on h O\\ the current po int of obligation is closing small businesses at a record rate across the 
Country. 

: Brian Berk. Threats. Opportunities & Consolidation in Fue/in~r Former Gulf CFO Joe Petrowsld shares Ius 
PUilonk m SJ(;\f.A . lnnual .\feeling. Conveni~nce Store Nev.s (Nov. I I. 2014 ). http://www.csnews.com1nodel73727. 

Joe- Petrov. ski. Presentation at SIGMA 1\asll\ ille: 5hop Talk T.O.C. (Threats. Opportunities. and Consolidalion) in 
\tlid and Do\\ nstream Fueling (Nov . .:!0 1-l ), 
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We had to form when our nationCil trade H::,soLiation~ rduseJ to advocate for us because 
the current point of obligmion creates a multi-billion dol lnr financial "indfilll for the large 
retailers that now control the vast majority of blending terminals across the Country. As such. 
the current point of obligation ha!:- cr~::ated the largest transfer of \vealth from small business to 
corporate America in history. 

We are independent business owners. the majority of whom own one store. We have ties 
to our local communities We are first-generation immigrants and we are from families who 
have lived in our communities for generations. Many of us arc minority business O\'vncrs \\ ho 
are trying to live the American Dream and make it in a small business. This is why groups like 
"Empower Consumers''4 sent a letter to EPA asking: to -r lea;;;e Fix the Renewable l"uel 
Standard.'' That letter (includt>d as part of our record) lays it out pretty clearly: 

What's \'vrong \\ ilh a few big gasoline retail chains enjoy ing extra proliu. 
!!enerated b\ the RrN~ thev sell on the market? WelL nothin!!- if vou're one of - ..,. . . .,;;;; .. 
those chains. But if you happen to he an independent gasoline retai ler (many of 
v..-hich are minority-ovmed) whose competition up the street is suddenly sitting on 
a pile of cash. it's not so great. It means )OUr competitor's parent compan)' has a 
newfound ability to spend money on buy ing up stations. or making their stations 
look more appealing than yours. Whatever they do, it's 119t helpful to a small 
business earning a living as an independent gasol ine retailer.:-

I hey \\'Crc ,ioincd by a resolution from the National Black Caucus of Stme Legislators (included 
as pa11 of our record) urging EPA to lix thi::. market injustice: 

THF::REfORE BE IT RESOLVED. the National Black Caucus of State 
Legislators (NBCSL.) calls on the U.S. Enviro11m..:ntal Protection Agency to adopt 
a rule to address problems in the RINs market by moving the point of obi igation 
in order to eliminate incenti ves tor exce.;;sive specu lation and fi·aud (, 

Why W e Can't Compete 

The reason that !-.mall ret::~il gas stations cannot compete fairly in the curre1H market is 
because the current point of obl igation is removed fi·om the rack-that is, the bulk terminal or 
truck loading terminal where entities control whetht:r g.a~oline i~ hknded. The large retailers 
no'W largely control these tenninals and can decide who gets positions at the rack. As a result. 

1 Sut' 0l(r lli~sim1. EMPnWFR CON5LMCRS. h!tp:fl,, W\\ .empO\\t:rcon:.urners.org, about-us ·our-mission/ (last 'I Sited 
Feb. 20. 10 17). 

' Lettcrfrom Daryl Bassett. Chairman. Empower Consumers. to EPA, l.P.-1, Please Fix tfte Ren("'1vahll! Fut'l 
Srundurd. 

Resolution BED-17- 15, 'arl Black Caucus of State Legisla10rs (Dec. 3. 2016 ). arailahle a/ 
http :t• nhcsl.org/ inde'\.phpipubtic-pol icy/resolutions ' item 'download/64 l 91 cd4a86li:b96e5~2 7d-t99b I ~bb42-t70. 

-3-



. •O•· 
Small Retailers 

COALIT ION 

large retail conglomt>ratt'~ art' dbk to purchase gasoline unobligated and then hlend it "' ith 
ethanol or biofucls at the rack to generate a Rene\\ able I dent i fica tiun Number (--RJN''). 

These large retailers then sell the RfN to obi igated parties and generate enormous 
windfal l profits. rhis allows our large rerail compditors to have a direct price advantage over 
small- and medium-sized retailers that I nnd oth~::r 'ima ll/meJium-<; i7eJ retailers cannot mat~h 
because \\e cannot blend fuel at the rack. 

Small retailers have to purchase blended fuel at a premium. So. the base cost of my 
product is already higher than the cost to 111) large competitors that can blend fuel. Th is is a 
market realit) that we can addres~ through innovation and other marketing incentives. What \\e 
cannot overcome is that my largest competitors also get a $.10 to $. 15 per gallon subsidy for 
sell ing the RIN to obligated parties. They are then able to use this profit to roll up small 
businesses. 

Agai n. here is why the cu rrent point of obligation should be changed to the rack: 

I) The current point of obligation gives la rge retailers a $.10 ro $.15 per ga llon 
advantage over small and medium suppliers that is unfair, anti-competitive. and 
creating an oligopoly in the retail fuel sector; 

2) The large reta ilers. who are able to purcha~e gasoli ne unobligi::lted. sell the RrNs J()r a 
profit. They make ~uch a o;ign i ficant percentage of their pro tits from RlN sales tor C-
1 0 that they have no inccnti\'C to invc~t in infrastructure to suppo11 the further 
penetration of rcncwablcs in the market rlace. 

Small and medium retailers mal-.c up over 75 pc·rccnt of the retail gas stations in this 
( ountry. hut \\·e have been abandoned by our tr3de associations like 'ACS, SIGMA. and 
NA I'SO. On the issue of the po111t of obligation. these associati ons have sided ,., ith the mega­
distributor~ in our industr~ because the) pa~ the lion's share of dues. As our V.P. and Treasurer 
St::mle) Roberts ~ays about the mega-distributors: ·· fhey don't outnumber us. they just out-

, •• 7 money us.· 

Let me be clear: NACS. SIGMA. and NA TSO DO NOT REPRE E\IT THE 
INTERESTS OF SMAl l. RF:TAlLERS ON CHANG ING THE POINT OF OBLIGATION. As 
:t former Chairman of the Board of NACS. this p~:rsonally ~add ens me. These organizations 
have historically served u~ \\ell and continue to provide some valuable services for small and 
medium retai lers. but on this issue. 1hey have abandoned us for the biggest dues payers. 

See .\mull Rt!IUJII!rs ( 'uulilir111- HI \s. rht' Rf S. and EPA. YOl'TUBE {Dec. 21. 2016 ). 
lmps:l/youtu.be!Fpcn VSPOg for a video description of how the current point of obligation impacts small retailers. 

-4-



WeNeed EPA to Act 

·•O•· 
Small Retailers 

COAL ITI ON 

Smallund med ium retailer' have nov .. here el-;e to tu rn hut to EPA. I ask you to please 
look :ll the market facts and consider them in your revie\\ of the underlying Petition. The only 
retailers that EPA cited in it s Proposed Denial are the very retailers that get the windfall from the 
RTN without any obligation lO the RFS. 

The SRC and orher small retailers v.ere not 3ble to provide facts and data in the original 
record because \\e did not exist as an organization at the time the Petition was filed. This is an 
is5ue of economic survival for us. and one that EPA has an obi igation to correct in the rule by 
aligning the point of obligation with the point of blend ing at the rack. Th is sim ple. bul crirical. 
fix would minimize the economic burdens to sma ll reta ilers and maximize the eff ectiveness of 
the R I· S program, 

The RFS program was designed to drive the market towards selling renewable fuels 
avai lable in the marketplace. not to drive small- and medium-sized retailers out of business. We 
know that EPA does not intend to put such businesses in jeopardy across the country. and that 
there are other issues that EPA must contemplate in the RFS program. Moving the point of 
obligation. however. is a simple step that EPA can take to level the playing fie ld for all gasoline 
retailers \'lhile allo\\ing EPA to meet the goab that Congress laid out by eliminat ing this market 
barrier and protecting and maximizing the fuel distri bution system in this Country. 

Respectfully. here are the !actors that FP A did not consider in its Proposed Denia l: 

I) l:PA has not sati sfied it.s statutory obligations to consider the economic im pacts of the RFS 
and the point of obl igation on the small retailer~ when it promulgateJ the R FS2 in 20 I 0 and 
the implementing regulations for the point of obl igat ion. 

EPA has stated before the D.C. Circuit Court of Appeals tha1 it believes .. the proper place lo 
"eek to change the point of obligation" is th is Petition . 

.1\~ such. ti11S is the veh icle through whic h EPA can correct the deficienc~ in the previous 
rulernak ing process and "minimize the significant economic impat:l 011 small ent ities" by 
promulgating an alternative that \\ il l not disad\antage small hu~ine..,ses and prov ide J level 
pbying fie ld for all by changing the point of obligation to the rat:k. 

2) I he current point of obligation in the RfS program has resulted in and v. ill continue to resu lt 
in the decreased .. d i~tributi on" of renewable fue ls in the Un ited States. As such. I:.PA has an 
obligation to lift this market impediment to maxi mize dist ribution outlets for renewable fuels 
and consumer choice. 

-5-
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1. E PA has a statuton ubliga tion tu minimi:te the economic i•,•ract of the R FS o n .sm~l ll 

enti ties. T his c~Hl he satisfied b' gran t ing th e P£•t itio n. 

The Regulator) l-le.xibilit) Act ( .. RFA"), 5 .S.C.§§ 60 1- {}1:2, as amended by the ::,mall 
Busine s Regulatory Enforcement Faimess Act ("'SBREFA"). requires fedcml agencies to 
consider potentia l impact-; of their ru les on smal l entities. Under the RF A, agencies m ust 
conduct a regulatory tlexibiliry analysis to analyze poss ible effects of a proposed rule on small 
businesses. unless the agency certifies that the ··rule wi ll not. if promulgated. have a signifi~.:ant 
economic impact on a substantial number of small entities:· 5 U.S.C. § 605(b). 

Where a rule is antici pated to have significant economic impacts on a substantia l number 
of small entities. the RF A ' s prov ision govern ing preparation of a final regulatory llexibility 
analysis. 5 U.S.C. s 604, requires that the agency prov ide a desc ription of the steps it has taken 
to minimize the significant economic impact on small entities consistent with the stated 
objectives of applicable statutes. This includes a statement of the factual. policy and legal 
reasons for selecting the alternati ve adopted in the tinal rule and 'vVhy each one of the ocher 
significant alternatives to the rule considered b) the agency \\ hich aftect the impact on small 
enti ties vvas rejected. 5 li.S.C. § 604(5). 

Further. EPA ·s guidance to its staff when drafting rules clearly dictates that : 

[Ylou should analyze who is su bject to the requirements of I he rule even 1 r the 
ru lt: is either not immediately enfon:e<!ble nr Joes not impose irnmeJiately 
applicable requirements on those -;uhject L~) the rule. You shou ld perform thi s 
analy~is as long as you knO\\ (I) who will be regu lated: and 12) what 
requirements wi ll be imposed. 

Despite the f'i:ll:t the RFS2 explicitly states that it applie!\ to "'Entiti~s ... in\oh·ed "'·ilh 
Jisrrihution w1d .wle o.f rransporrntio11 .fitels. including ga.wline ami die.\el juc:l. ur n.>nt!li'Ubh• 
/uel.'i such us e!lwnol and hiodic\el. ·· EPA ne'er did wry analysis whatsoc.,cr on the effects of 
the RFS and the designation of obligated p::~rties on reta ilers. It's not that rhe analys is is 
insufficient: it is non-existt'nl. This procedura l defect in the rule should be addressed and 
cttrrectt:d in EPA ·s response to this Petition. a:::. agencies have done historically '"hen remedying 
a llawed rulcmaking process.l< 

This fa ilure to even cons ider the sign iticant economic impacts of the RFS2 on small 
ret<!ilers i~ a procedural deficiency. which. as a defect in the tlexibil it)· analysis. can be grounds 
f(}r a court to stril-.c d0\.-\11 the ru le. The statutes do not dictate that EPA has to draft rules in a 
certain way. but it i clear EPA must perform the required analysis of the economic impact of its 

'See, e.g, Aeronautical Rcpwr Slatiun . Iss 'n. Inc I ' f .A.A . 494 I . >d 161 (IJ.C. Cir. 2007 ): Nut'/ As~ n o.f Hnnw 
Hui/ders ' · L S. . lnny Cmps of Engineers, 41 7 F.3d 127:! (0 C. Cir 2005) (resolved b) partial cons~ntjudgmentl : 

!hump son, .. rtark, 741 F.;!d 40 I t D.C. C.r. 198~ ): .\ w .\fin .. ·Iss ·n ,. Bubhiu. 5 F Supp. ~d 9 I D.D.C. 1 9<>81: S 
Off~hort' Fishi11g . 1M 'n v [)uley. 995 F Supp. 1-111 (M D . Fla. 1998). 
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regulations on ~ma ll businesses impactl.."d by the n.~gulations. Failure to perform such an e:malysis 
or performing a suhs1andanJ anaJy,is of1 he impacts hns led to remand of the ru le in quest ion or a 
resolution by the govt:rnmcnt that eliminated the ··significant economic impacr · on small entities. 

EPA itself stales in its Proposed Denia l thnt it rccogniLcs that "in any rukmaking to 
ll lt><.lif) the RfS point of obligation, EPA would need to consider the impacts on small entities. a~ 
it did in prior rulemakings.·· We agree! Please DO! EPA has never considered the effects ofrhe 
RFS on small reta ilers as blenders in its SBREFA analysis in the historic or current rulemakings 
under the RFS. EPA has onl)' considered the im pacts on small refiners. 

So. it is unacceptable that EPA is wil ling to abd icate its statutory responsihility and shut 
d<n\ n potentially 60 percent of the fuel distribution in the United States because it h) pothesizes 
that the •·RfS market \VOu ld experience significant uncertainty in such a transition ... 

Thi~ deficiency must be corrected and can be in EPA· s response to this Petition. EPA 
has stated thar '· [t]he proper place to see!.. to change the point of ob ligation is a pt:tition to 
recono;; ider."q Again , we agree! 

In the Proposed Denial. EPA completely left out all analysis of the extreme market 
impact on small reta ilers and based the Proposed Denia l almost exc lusive!) on a letter submined 
by retailers who financially benefit from the unobligated sale of the RIN. or course thc~e 
ret ui ler<> oppose mo\ ing the point of obligation ! They get a generous gtwernment -;ubsicl y that 
smal l business cannot access. Ho'" can " e compete'! 

We c:m't. 

Even if EPA doe~ nol care ~hnut shutting do"n 3lmoS1 100.000 sma ll businesses. 
(_ ungress directed EPA lO Larc ahout ma:-. imi;ing the di..,tribulion outlets for rene'" able fuels. 
EPA states in the Proposed Denial rhat "changing the point of obhgation i<; not expected to 
sign iticantl ) impact the retail pricing of fuel blends with high rene,\ ab le content:· fhis may or 
may not be true. A~ ~e all acknowledge. there are many variables that go into fuel pricing. £3ut, 
\vhat EPA overloo!..s is I flat regard le!>:-. of pric~. the availabili ty of all fuels wi ll drop dramatically 
because retai l outlets nre closing due Ill the RI N doublmg the fuel margins of the few select 
stores. 

In its Proposed Denial, EPA also overlooks the market reality of what consumers \\ani 
and wt ll pay a premium for. In a market where 75 percent of the reta ilers are consistently 
undercut $.03 to $. I 5 a gallon on renewable fuels. they \Vi ii ofter alternatives like clear gasoline 
or E-0. There is a rising demand fO r clear gas in the m:uket 10 and consumers wil l pay an average 

'' Brief for Respondent EPA, Amt'ncrmsjor Clean [nag) v i ' 'i·. r:nyiromne11IU/ f'rt~Tt!lfirm lge11<~l. Nn, 16-1 005. at 
*1 19( D.C.Cir. Dec 15,2016). Doc "'-:o. 165 1336. 

1
'' S1!t! Carlton Carroll. Consumer Dt!mwuljvr Ethanoi-FreL~ Gwvline i~ Strvng and Ri~ing. :\PI (\.1ay 20. JO 15), 

httr :flwvo~w .ap 1.org:ne ws-pol icy -and- i s~uestne ws 1::!0 I 5 :051:! 0 1api ·consumer-demand-tor -etha no I· free-gas. 
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of$.25 a gJIIun more for L-0 than they will fo r L-10. I hie; i::. pu~hing the market in the opposite 
c..l irection of\\ hal the RFS mandates. 

2. T he cu r rent po int o f obliga tio n in the R FS progra m has resulted in a nd w ill cont inue to 
result in th e decreased "d is t r ibutio n'' of renewa ble fuels in th l· Uni ted Sta tes. As s uch, 
EPA ha~ an uhlig<ltion to lift this market impt>di mcrH to maximize distribu tion outlets 
for renewable fuels and consumer choice. 

In its brief to the D.C. Circu it Coull of Appeals. EPA laid out that: 

EPA has explained ti me and again in its annual renewable fuel standard 
rulemakings. this increased use of renewable fue ls over time requires private 
parties to invest in producti on facilities and infrastructure to accommodate such 
fuels. E.g .. 80 Fed. Reg. at 77,453. 77.459-60. Annual reconsideration of the 
definition of obligated parties wou ld reduce the regulatory certa int) required for 
private parties to plan for grovdh. 11 

While \\-e supp011 the argument that EPA has an obligation to reviev .. the point of 
obligati on and other factors in the RFS annually to accurately capture market trends, we also 
appreciate that EPA 's o\·erall charge is to increase the distribu tion of n:~ne'<vab le fue ls into the 
marketplace. Commun ~ense would dictate that this mean~ in'vestment in infrastructure to 
distribute- the fuels 

Jn the ProposeJ Denial, EPA re l i~s on letters from mega-retai ler-. that profit rrom the RlN 
wh ich ma intain that these large companies usc the RIN profits to invest in inti-astructure for 
renewahle fuels and russ on the value on the RIN 10 consumers. This .;;imply is not true. Th~.·sc 

conglomerates arc using rhe v .. indfall from sel ling RINs to make infrastructure investment in 
their operations or to roll-up small. independently m\ ncJ gas stat ion-.. rhey do not use the va lue 
of the RlN to increase the volumes or co1tcentrntious of renC'v\ab le fuels to consumers. 

Here is how the giant corpor:He cha ins usc the RIN. Fir:-.t. these mega-distributors use the 
RIN proceeds to artificial ly lower the cost of fuel just enough to undercut the competition that 
c;annot enjoy the Rl 1-u~ually from $.02 to $.03 n gallon. 'Jlley 1)0 NO I pass on the value of 
the RIN to consumers. Instead. they jttst u'ie a small po rtion of it to consistent!) underprice 
gasoline at the pump in order to drive small retailers out of business. (for a detaileJ 
discussion of ho\\ this occurs. please sec pages 7 lJ of the J\m1cus brief filed by the SRC in the 
D.C. Ci rcuit Court of Appeals, ,-.hich is anachcd in th is submi~sion.) 

11 Brief for Respondent EPA. supra nme 9. a1 ~ 113. 
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Next. nm:c the ~mall rt.!tailers are distn:!:>!>ed. tht: mega-d i~tributor!:> otTer to buy the ::.ingle 
O\.\<ner stores. This DOES NOT increase the number of pumps for distribution. The standard.:; 
formula thut mega-chains usc is that for every store they open. they dose li ve competitors! 1; 

Don't take our word for it. Take theirs. The mega-distri butors that sell RINs for proftt 
may make claims in lcners to EPA that RINs don't impact their bottom line und that the) use 
profits to develop infrast ructure for renewables. But they tell their shareholders a very different 
story in SEC tilings and earn ings calls. 

For the sake of brevity. J have excerpted several quotes from pub lic SCC tilings. press 
releases. and earnings calls. (Along '' ith these comments we vdl l submit copies of the 
documents for your reference.) 

~1uq>hv's 

• :w 17-02-0 I - Q4 20 16 Press Release 

o ·•on a combined basis. PS&W and RL s effectively contributed 4.83 cpg to retail 
margins in the foUJ1h quarter and 3.85 cpg fo r the full )ear.' · (page :2). 

• :!0 16-1 1-03 - Form I 0-Q 

o "[O]ur co~t of goods sold is impacted by our abi lity to leverage o ut diverse supply 
infrastructure in pursuit of obtaining the lowes! cost fue l .:;uppl y availnhle: fo r example. 
activities such as blending bull\ fuel with ethanol and bio-diesel to capture and 
subsequenLiy se ll Renewable Identification Numbers (""RINs").'' (page 281. 

u ··tn recent histori<:al periods. \\ e have benefited from our abil ity to attain RINs and "ell 
them at favorable prices in the market" (page 28 ). 

• 2016-11 -03 Q3 20 16 Earnings Call 

._. ''Improvement 111 product supply and whol~sa lc contribut ion. nel of RlNs. recovered 
almost hal fofthe decline in the retail fuel contribution. Together. these l\\0 componems 
added $0.0175 per gallon on a retail equivalent basis versus a negative $0_012 per gallon 
contribution last year. RIN sa le.:; of $~8 mill ion o ffset product supply and wholesale 
contribution of negative $29 mill ion. as higher R IN prices embedded in the retiner) spot 

• .~<'!.'. e g, texas C'rmtinut~~ tn l.ead I ' S C-sltm: rmtm· lndust/J' finds .fewer .J.ingh·-~tore O ll'ner~ arc selling fuel, 
Cor-. \'l:NJE:>IC'E STORC NEWS (Feb. 3. 20 17 ). ht1p:l/www .csne'' s.com.'industry-ocws-and-trends'corporate-store­
operations/te:"~.as-cominues-Jead-us-c-~tore-count: Cathenne MacMillan. T111ck Stops · Rt•l•iL'ws. l'ril'iu and 1-l'altlre_.. 
of the Xorth American Chains. SMART TRt:C~ING (Aug. 8. 2016). http: l'ww~\>.sman-trucking.comltruck-stops.ht1111: 

Citizens Commercial Banking_ Con~olidat ion in the Com eniem:e & Ret:1 il Fuel Sector: Strategies for Capturing 
Value CO 151: 
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prices reduced nur :-pol w wholesale rack margins. '"hich "tayeo negatiw for much of the 
quarter:· (page .l) . 

..., ''While the net contribution ts expected to be above guidance. the product supply and 
\\lwlesale resu lb alone ''ill be below the $25 mi ll ion to $45 mil lion range. while RJI\:~ 
sales ""ill ~xceed the $0.30 to $0.50 per-RIN range "'e guided to. Since RIN prices are 
essentially embedded in the refi nery spot prices. investor focus should rema in on the net 
contributions:· (page 5 ). 

c •·[W]e're going to continue to repo11 RINs and othe r income just li ke refiners repo11 the 
cost of it separately. l gave a real clear example of hcl\\ it neb off against our piece. and 
it's sti ll going to be in that $0.025 to $0.03 range. The refiners have that bui lt into their 
refinery margin. They just like to ca ll ou t the cost separately. 1\nd I appreciate thm 
rdi nery margins are nO\\o at a very ltm point agai n. but that's largely due to the refiner) 
economics, the excess product the high uti lization and the more macro factors. and not 
really about RINs." (page 15 ). 

• 2016-08-04 - Q2 2016 Earnings Call 

c "(P]eople shouldn' t get overly exc ited in our earnings if RINs are at $0.90 versus $0.50 
becuuse you see thar impact in the trade-off because spot prices are higher. and that is 
'-<'meth ing. I think. the EPA and RSS anticipated ... (pnge 8). 

• ~0 I o-05-09- Q I :?.0 1 G Earn ings Call 

o .. But then you've got the regulators who will be announcing. hopefully b) the end or 
May. their proposal for the RJ S ethnnol mandates for 2017. Then those arc enacted in 
November. So depending on \\ hether nr not they ratchet up the ethanol mandate or not, 
that bendit of balancing the supply/demand or Kll\is may be short-lived if they decide to 
raise the mandate fun her ... (page I 0 }. 

• 20 16-UJ-Oo- Raymond J:unes 37th Ann ual lnvesltlfS Conference Presentation 

v ··so what's the different iated capabi lity that sets us apart? It' s our fuel suppl) chain. And 
the wa) we: J o that is 50% of the gallons we se ll are sourced through proprietar)" barrds. 
meuning '"e buy them from the refiners in the refi ning centers. we ship them through the 
pipeline Systems for'' hic h \\C have access through our historica l sh ipper status. And that 
takes decade:. to build. lfyou \\anrcd to get in this business tomorrow. )OU cou ld not go 
and get pipel ine access on most of these pipel ines. We ta""e that into mostly th ird-pat1y 
termi nals. We blend it "' ith ethanol. That captures the RIN And rhat leaves us with a 
landed cost of supply when you add that suppl~· advantage pl us the RINs. that's going to 
be advantaged over our competitors.'' (page 4). 
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n "We have ~1cce~s to the RJNs through the blending. We hl:lve rhe credit. We ba\.e the scale 
and scope to ll(lld the working capital and manage through the \'Oiatility that smal ler 
competitors don ·t have:· <page 5 ). 

• 20 I 6-02-26 - Forni 10-K ( FY 20 15) 

o .. [W)e believe our business model provides additional upside exposure to opportunities to 

enhance margins and vo lume. For example. incremental revenue is generated by 
capturing and sell ing Rene,.,.able Identification Numbers ( RINs) via our capabi lity to 
source bu lk fuel and subsequently blend ethanol and bin-diesel at the terminal level.·· 
(page 3 ). 

· ··[O]ur revenues are impacted by our abil ity to leverage our diverse supply infrastructure 
in pursu it of obtaining the IO\.\·est cost of fuel suppl) available; fo r example, activities 
such as blending bulk fuel with ethanol and bio-diesel to capture and subsequently sell 
Renewable Identification Numher~ ( .. RINs' ').'. (page i O). 

• 2016-02-04- Q4 2015 Earnings Call 

o Murphy is a "major heneficiary of RIN~ " ·ith our proprietary su pply chain." (page 3). 

J "RINs. of course. are a source of strength in the PS&W ponfol io. given our ability to ship 
<Wer 50% of our retail barrels and hlend the ethanol ourse lves." (page 6). 

-, ·•Jf you dial back y0ur \\ho l~sa le and then dial back )OU r ~hipping. you \\-Ou ld ullimnlely 
~tan losing that line ~pace. "hich is a critical ad\.antage. '' hich also allov .. s) ou to capture 
the R IN~. So. again. there is some int~rpla)· there driven b~ the market dynamics ... (page 
10). 

• :20 14-1 2-31 - lnvestor Update Presentation 

o ·'RIN prices elevated. so refiners motivated to sell ethanol blends from terminals" (page 
15 ). 

o " Bt1ttom Line: EJe, ated RI Ns acce lerate~ rack price declines·· (page 15 ). 

Casey's 

• 2010-1 2-08 - Q2 20 I 7 Earn ings Call 

o '·The second quarter margin benetited from the sale of rene\\able fueled credits. 
commonly kno'" n as RINs. During the quarter 've sold $17.8 mi llion Rl ·s or a tota l of 
$15.9 million. This represented abom $0.03 per ga llon improvement to the fuel margin . 
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RJNs arc current!~ trad ing arounJ $1.12. r or companson purposes. going forward. last 
year in the third quarter. the average Rl . sold was approximate!)' $0.61." (page::! ). 

o ··J V·/)c· rc fortunate l would say to be ante to benefit frorn [the point ofohligntion] and due 
w our market . where we operate and the way we distribute our fuel:· (page 7). 

• 2016-1 2-07- I 0-Q (for quarter ending October 31. 20 16) 

o "The Company sold 17.8 million rene,\able fue l credits for $15.9 million during the 
quarter. compared to 13.6 m i Il ion fuel credits in the second quarter of the prior year. 
~hich generated $-U million: · (page 12). 

• 2016-09-07 - Q I 2017 Earnings Call 

o "fuel margin was up about $0.02 per gal lon from the first quarter of last year due to a 
decline in the wholesale cost of fuel and a favorable environment for renewal energy 
credits resulti ng in a fuel margin of $0. 195 per gallon for the quarter. During this time, 
we sold approximate ly 17.9 million RI Ns at an average prict· of $OK!. Th is repre!>ented 
about $0.027 per gallon benefit to the fuel margin: · tpage 2). 

• 2016-09-06- 10-Q (for quarter ending Jul)' 3 L 20 16) 

c• .. The gross profit margin per gal lon increa=>cd (to $0.195) in the fi rst quarter of fiscal 
201 7 from the comparable period in the prior) ear ($0.175) primaril~ due to elevated R IN 
values as well as a dec lining \Vh(1lesa le fuel cost environment in the current year:· (page 
13 ). 

• 2016-06-27 - I U-K (for fiscal year ending /\pnl 30, :!0 16) & 20 1<1 Annual Report to 
Shareholders 

o .. While the new volume requ irement '> are lower than those original!)' set by Congress. ""e 
believe the) cou ld add support to renewable fuel credit values for the next several years." 
(page 12 of tht" Annual Rcportl. 

• 20 16-06-0o - Press Release - Q4 2016- Casey·s Finishes Year with Record Earnings 

o .. The Company sold 12.7 million rene\vable fuel credits for $9.1 mill ion in the fourth 
quarter .. .. The fuel margin remained strong throughout the )ear. aided in part by 
favorable rene\\able fuel credit values." (page I). 
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• ::!0 I o-03-07 Pres~ Rt'lease- Q3 20 I h- Cn~c) '~ Posts 28% Increase on ) cm- 1 o-Date Net 
Income 

·'Fuel margtns limsh~J above goal for the third quarter dul? to elt'vakd Rl~ ':llucs as 

\\ell a~ a decline in \\holcsalc fuel CO'>h h)\\ar<.h the end of1he quarter."' (page I). 

C uuche-Tard 

• ~016-11-22-02 2017 Earnings Cal l 

o Speaker: Brian l lannasc h. CEO: Hannasch: .. In the U.S .. we buy under a variety of 
structures including some \\here \\C get fu ll RIN cconomirs and some \\ here we get 
partial RIN economic~. f-rom our ~tandpuint 11' :, impossible to quanti!\ a )Oll can never 
tell and I don't thin~ an) one l:an tell hov. much IS priced in anj given rnck. at an) given 
time. \vhich is hm' mo'>t of the industf) \\Ould purchase fuel. llo\\cvcr. if it does go 
a" a}. it goes a\\ 3) for everyone and the marJ..et ''ill adjust and "' e ·11 focus on other 
\\ays to again e~tablbh ami '' iden our compellth e advantage!> on ho'' \\C purchase fuel. 
fhat said. this rule cannot be changed b) necuti\c order. It doe" take full-bJo,,n ru le 
making and judicial review ror this rule to be changed. and from our perspective and the 
people ''e 'rc tn lk ing to there· s ~ i gn i fican t and \'cry strong oppo~ition by the American 
Petroleum Insti tute. all the major mar"-eting groups. some of the automotiw companies 
and the dh:mol producers . . o ,,e·re \\atrhing the issue close l~. /\gain. it's difficult to 
lJliUntif) but at th1s point \\e·re not (lverl ) concerned \\ith the KI N is<.ue." (page 6). 

• ~0 16-08-30 - Q 1 ::!0 17 [ amin!.!S Call 

, Speaker<;: Brian Hanna<.ch. Cl- 0 &. Claude Te-.sier. CFO: 1 cssicr: "V\ e got generall) 
broader access to RIN~ m the U.S. than mo-;t of our competition. 5o o~ RIN-; increase 111 

value \\'1.~ th ink that widens our competitive achantage and then tina ll) "'-C locus Llll the 
Categorie'>. So we thinJ.. W1.: \\ere widening '\hnt we hd ieve it's a kc) competitive and 
sustainable advantage in the ti 1el space:· (page 5 ). 

, Hannasch: "I\\ lc bl'l ic\e 11· ._ impo~:-.ib lc to pinpoint exact!~ the 1.aluc of 1{1~. It requires 
making nssumptions .1 bou t IHm much of the RIN valur makes into \Hap [ph I pric~s and 
another cumpl'titor deal' nnJ there i!> just no \\:1) of knO\\ ing of that. I hat :-.aid. \\e focus 
on hm ing bcltcr -.uppl) deals than nur competition anJ \\t' thin"- 1\ll un a\erage has 
better access to Rl!\:~ in the merall market. ~o as RIN values 1111:rea..,e \\e think rhe 
ad' antages we hm c of having access to those R INs widens our <;uppl) advantage vis-3-
vis competition. so in gem:ra l \\C do like having a higher value RfN ."' (page II ). 

• 20 I A-07- 13 - Q-l 2016 Earnings Call 

C" Speal...er: Brian Hanna!:>ch. CEO: Hannns<:h: "I thinl.. in our siLUMIOn "ith our scale. I 
think '' e · re in a pos ition that v. e · re able to capture a greater proportion of the 'alue of the 
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RINs acros!:. our tootprint than most of our competitors. So\\ hile it"s hard to quanlit)· the 
exact impact. we think we're advantaged vis-a-vis the industry when it comes to RINs, 
and that a higher R I value is actu<J IIy a po~itive for us vis-a-vis the industry. '"'hi<.:h is 
\\hat I thi nk is relevant. I'd also point out. we don·t specu late on RfNs. We do not try to 
prdcnd to knO\\ "hat di rection they're going. So as ,.ve receive them. we sell them. So 
you shouldn 't see a significant linancia l imract from a holding period on RINs.'· (page 
9). 

We kno\\1 that EPA is sophisticated about how the market works. and clearly 
acknO\\ ledges in ib justi lication for e>.ercising its waiver authority that "'the RfN i~ currently an 
inefficient mechanism for reducing the price for higher level ethanol bknds at retail. and 
therefore unlikely to be ahle to signilicantly impact the supply of ethanol in the United States 
in 2016.'' 80 Fed. Reg. at 77.457. 

This is illustrated perfectly by Murphy's in an investor rwesentation on March 21.2016. in 
wh ich it lays out exactly how it uses the RlN to increase fuel margins. The entire presentation is 
attached to these comments. but the chart below shows that the large retailers that capture the RfN 
add it to their bottom line. What's more. the large retailers make these huge profits on selling 
RINs for E-1 0. not E-85. Why change? There is no incenti ve to blend higher percentages of 
renewables. but there is an enonnous economic incenti ve to have the E- 1 0 blend \-'v'a ll broken so 
Rl prices move even higher. This is happening. and EPA acknowledges thi ::. in its justification 
lor using -waiver authority. 

PS&W plus RINs consistently adds to total fuel contribution 

Fuel Margin 
CPG 

• rroduct Supply & W11olt•sale • RINs 

·~latl 
- f tJel Breal(even 

18 ~ 

CPG' 

2011 2012 2013 2014 2015 

Total Fuel Margin 
($fvlf,1) 

II Product SUI•Piy & WhCIIesale- RINs 

. Retatl 
S737 

2011 2012 2013 2014 2015 

RINs. (Smm) Ll ___ 3_ L-_9_L-.:...91_L-.:...93_L-1_1.:...8 _! 

l 1 CPG te~ed "" ~tail _.O'tlme$ ce•ore ccrpotlJU' cvemead 

•M,•Jrp.hy•U•~•I•no• . ........................... ,2 ................................ ~~~ 
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I his is furtht>r s.upporied in a recent stud) by Ramon Oena\-rJe~. President of Global 
Renewable Resources. 1 ~ The stud y is atloched as part of the record v.-ith this comment. 
Benavides ana l y~es the ways in '' hich largt: retaikrs are able to double their margin~ b) .;;elling 
R INs. The paper focuses on Pi lot/Flying J and Love· s because of the considerable amount of 
ml(mnation they make public. But it is not an indictmcm of those companies: it is simply a 
study of\\-hat it happening in the retai l market. 

The study uses the Estimated Margin Indicator ("EMI") lO ascertain fuel margins for the 
tv. o companies. The EM I Jemon~trates that Pi lot/Fly ing J and Love's margins exceed the 

ational Association of Convenience Stores ( .. NACS'') average of $.189 cents by nearl y double. 
This is because these companies enjo) a strong linancial advantage over companies that 
distribute and se ll petroleum fue ls. The ultimate et1ect could be selective losses in market share 
for smaller. less sophisticated market participants. 

Benavides concludes: 

While the entire EMI is available in Appendix One. a summary of the results for 
both Pilot/FI) ing J and Loves follow. In both instances. these entities· combined 
gross profits are almost tv,;ice as high as the national average. Furthermore. a 
pass-through to customers did not occur. as additional RIN-derived margins are 
retained by large fuel retailers as profits. To the contrar). sma ll fue l retailers. 
\\·hid1 dn not haw access to similar margins. are like ly to lose market share as a 
re-;u lr. If the Fnvironmenl.al Protecuon Agency (''EPA .. ) \\ere 10 alter the point­
of-obligation under the Renc\\·able ~uel Standard ("RFS"). small luel retailers 
would be considerably more likely to be able to achieve price parity with large 
fuel retailers and sustain operations in loca l ntarkets that continue to thrive based 
in .;;ubstantial part on robust ret3 il competition. 

In our amiws brief to the D.C. Circu it Court of 1\ppeals. we cited a report by Dr. 
Bernard L. Weinstein (/\ssociatc Director. outhcrn Methodist Universi ty Maguire Energy 
Institute) that .;;uppons the-;e conclu<;tons: 

The bias against small reta ilers has serious impl ications for their long-term 
survival because the curTent regulatory regime governing RI Ns trading allows 
large fuel marketers :.md la rge retai lers to gain revenues :md a competilive 
advantage over small retailers. Reports indicate that large retaiJcrs arc using 
the RIN protit stream fo r retail expansion and acquiring a larger share of a 
limited market. Smal l retai lers are losing both sales vol ume and stores to large 
retailers. In other words. small retai lers aren't just less profitable but the) 

1
' St!c Ramon M. Bena\ ides. R<'newable 1-uel Incentives: Estimation of Large Retailers · Margins (Feb. 2017). 

avuilablc ,11 http://smnllretnilerscotllition.com/ wp·content/uplnads ':!0 17. 0:!, Renewable-Fue l-lncenth es _Estimation­
a f-Large-Ret a i I ers-Pro tits. pdf. 

-15-



·•O•. 
Small Retailers 

CO ALIT I O N 

are gmng out of bu~ine~s due to their grlw.1ng inabilit) to w mpete \\. ith large 
retai lers. As a rcsull, the demise of small "mom-and-pop'" fueling stations has 
accelerated, ' ' ith more than 12.000 d t1sing since 2007. 14 

Dr. Weinstein further updated his report in Februar~ of this) ear after reviewing EPA ·s Proposed 
Denial and analyzing the impacts that a den ial v.ould have on !>mall retai lers. He out lines in 
great detail how EPA's apath} here\\ il l drive small retai lers ou t of business and creates a $30-
hill ion-a-year incentive for unobligated blenders to blend E-1 0 and nothing more. 

Our Plea - Grant th e Petition to Move the Point of Obli~ation 

rhe era of the large. non-obligated. RI N-ril'h retai ler uominating the market is underway. 
If the EPA does not move the point of obligation to the rack, smal l retailers v. ill have little 
choice but to close or sell-out to the non-obligated. RIN-rev.arded large retai lers. We hope that 
) ou take the info rmation that we have submitted to hearL but we encourage you to also do your 
0\\ 11 research. Go out und ask retai lers. small and large. for copies of their fuel contracts to see 
how the system real ly v.orks. We are pre,ented by anti-trust l::lws from provid ing you our 
members· contracts, but you can get them. See what the market reality is particularly for the 
branded retailer. Please do not base your decision on the unsupported statements of the 
beneliciaries of the system. 

America needs and depends on small and medium retai lers for up 10 75 percent of its fuel 
n~:eus. Don't shut us dov.,n for the benelit of approximately 50 mega-companies. Histor) shO\\·S 
that ol igopol ies are not good tor distrihution of good:- or for customer choice. All '"e are asking 
is a level pia) ing field upnn '' hich to compete. 

I close b) offerin g that L or a member of the SRC "' ill come to Wash ington to meel. to 

cms,vcr qut:stion~ and pro-..ide anecdotes or more market data. We will prov ide any additiona l 
in fo rmati on you need . l lopefull y. several of our members wi ll also write to you to ~hare their 
personal stories. We \\ant to :-el l rene\\ able fuels! But the cmrent point of obligation is c; imply 
closing us dov.n. 

Please stop this RINsan it) and let us compete in a tair, unbiased market. 

Very truly yours. -, 

d-jz; -~~/~~-b /~ --~ -~ 
Bill Douglass 

14 So:e Bernard L. Weinstein, Renewable ldentiticationl'\utnbers (RINS) Tradinf.! Under the Renewabk Fueb 
Prl1gram: Unintc:nded (on~equence:> for Small Retailers 6 (Aug. 20161 (report fo r Southern r-. tethodi~t Uni"·rslty 
Maguire Energy I nstitutcl. ul'ui!ab!e tJI http· ': small rcl<lilcrscoalition,com1wp-content/uploadsl20 16-'08rS'v1l1-
Retailer-Ril'\S-anal) SIS· 8-17-1.pdf. 
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NACS RETAIL FUELS REPORT 

The NA(~ Retail ~uels Report. now in its 15th year, expla1ns market condi tions 
lhd t affect yas prices and what to watch for in 2016. 

INTRODUCTION 

WHO SELLS AMERICA'S FUEL? 

Convenrence stores sell80°o of the gasoline in the United State~-most are one·store businesses 

THE PRICE PER GALLON 

Rt>t.:lrl fuels p11ces are ultimately determrned by four sets of costs. crude oil. taxe s. refmrng 

(O~ts. c1nd drstrrbutron clnd marketrng. 

WH Y GAS PRICES GO UP IN THE SPRING 

Summer bhmd fuels. nfrastructure mamtenance and an increase rn secnonill dPma'ld 'II 
create chdllenqes that ·an affect retail fuels pnces 

PLASTIC AT THE PUMP 

Thr usc· of credtt and deb•! cards is tncredibly <.onvenrent But I hat convenrence comes at J cost 

GRAPHICS Conventence Store Census 

Are You Average? 

The Fueling Industry at a Glance 

Gasol ine Taxes by State 

2 

3 

6 

8 

11 

13 

14 

15 

16 

AboutNACS 
"-ACS WJ~ founded August 14 1961, as the National 

A,socratron of Conve<1rence Stores The U.S 

convenrence store rndustry w·th more than 154 000 

stores across the country posted $696 bit :iOn n total 

sales rn 201 4 of whiCh $483 b,llron we•e motor 1ue!s 

soles NACS has 2,100 retarl and 1 700 suppl,er member 

companrPs whrch do buqness rn nearly SO rountrres 

NACS serves the convenrence and fuel retarling rndustry 
by provrd,ng r'ldustry knowl,dge connect,ons and 

advocacy to e'lsurP thP COIT'f)Ptotrve vrabolrt~ of rts 

members bu~rnes~es Tt·e as~octallon serves as the 

rndustry's vorce rn thP fPderal govemm<>nt and t~ •ssues 

are as varred as the rndustry rt represents from swtpe 

fees to motor fue>l~ 

For more rnformatron vrsot www.nacsonline.com. 



INTRODUCTION 
Approximately 39 mil lion Am erican s fill up their gas tanks on a d aily 

basis, oftent imes searching for a good price and conven ient location . 

There is a rg uably no produc t thar consumers chink m ore about on a 

da ily basis-yet ar t he same time is so misunderstood . 

Because U.S. convenience stores sell an estimated 80% of 

the gasoline purchased. NACS wants to demystify how the 
market works-from the time crude oil is extracted from 

the ground to when fuel flows into a consumer's gas tank. 

As 2016 began. gas prices were at S2.00 a gallon and 

fall1ng and oil pnces were at lows not seen since the early 
2000s. While consumers were del1ghted with lower prices, 

according to NACS surveys, pnces could change as supply 
and demand shift, whether from world events or from the 

annual spring transition to summer-blend fuel. 

2 2016 NACS Retail Fuels Report 

The NACS Retail Fuels Report was developed to help 

facilitate an open discussion about the issues 1mpacting 
supply and pnces through a better understanding of 
the retail fuels markets and help ease frustrations that 

consumers often experience when gasohne prices 

increase. And, most Importantly, we hope this resource can 
help provide insights and expertise on d1scussions that 
address the U.S. motor fuels 1ndustry. 

More information on the fueling industry is available at 
www.nacsonline.com/fue ls. 



WHO SELLS AMERICA'S FUEL? 
-J11ere are more than a 154,000 convenience stores tn the U ni ted 

States, and more rhan 124,000 of these retail outlets sell moror fuels. 

In fac t, U.S . convenience s tores sell 80o/o of rhe gasoline purchased 

by Americans who fuel up rheir vehicles about four to five times 

each month. 

But who owns these reta1l fueling locations' The answer 

ts that rt s highly unlikely the owner rs an oil company, and 

1t's very likely the store 1s betng run by an rndependent 

operator with ttes to the community. 

Over<~ II. the convenience retailing rndustry is dominated 

by single-store operators, which account for 59% of 

all convenience stores selltng fuel (73.433 stores total). 

Wh1le major oil companies have essentially exited the 

retail fuels business, it often looks ltke they dominate the 

retail landscape. Many single-store operators may not 

have thP ·esources to brand their store~ separately from 

the compantes they sell and promote on thetr canopie". 

often leading to consumer m1soerceptions that thf'y are 
busmesses owned and ope1ated by J maror oil company. 

OWNERSHIP OF U.S. CONVENIENCE STORES SELLING FUEL 

• 1 Store 

2- 10Siores 

11-50 Stores 

51-200Siores 

201-500 Stores 

500+ Stores 

(Source NACS/Nrelsen 20 r 6 Convenience Industry Store CollnrJ 

How Fuel Retai lers Operate 

Major otl companres have essentially exited the retail 

fuels business. but it often looks like they domrnate the 

retai l landscape. About half of the fueling stations rn the 

United States sell a brand of fuel from one of the 1 5 major 

refiners/suppliers. whrch often makes the signage tounng 

a panrcular fuel brand seem like an oil company owns 

the store. 

The contractual re lationship for fuels is much like that 

ins1de the store, where beverage companies often help 

prov1de branded fountam dispensers that dispense 

a branded ~oft dnnk. Both the 011 company and the 

beverage company help the retailer se ll product, but that 

doesn't mean they own the store 

Mdjor 011 comp.Jnies shed their retail portfCll1os to beller 

ut1llle their assets 1n upstream produwon (oil refin1ng 

and/or otl p 1oduct1onf. But there IS obvious value to 

havtng a company name displayed in front of millions 

of <.Onsurner~ every day, wt11ch 15 why the mc1J0' od 

cornpan1es continue to brand stations they don't own 

or operate. Another reason 1s that b1 c1nded relationshipS 

provide 011 companies a guaranteed customer for their 

product. and at predictable volumes 

Single-store operators account 

for 59% of all convenience stores 

selling fuel. 



The Benefits of Being Branded 
For retailers, being branded means consumer recognition, 

More than half of all convenience stores selling fuels 

(59%) are single-store operations, so having a branded 

contract with a major refiner/supplier instantly provides 

a retailer with a familiar brand for their top product: 

motor fuels. 

While the price of gasoline is the No. 1 consideration 

for most consumers on where they decide to purchase 

gasoline, one out of 11 motorists said that the brand of 

fuel determines where they purchase gasoline. A branded 

contract guarantees fuel supply, especially when supplies 

are tight. Supply guarantees can smooth out extreme 

price volatility seen in the wholesale gas markets. 

There also are non-fuel benefits to branding. Operators 

can take advantage of the oil company's knowledge 

in retail best practices for attracting customers and 

employee training tools. Retailers can also receive 

financial support such as an imaging allowance (loan) to 

improve the look of the store. 

The Benefits of Being Unbranded 
Other retails prefer to be unbranded. At unbranded 

stations, the fuel brand is usually the same as the store 

name. While this fuel doesn't have a proprietary additive 

package, it does have a general additive package that 

meets all federal and local fuels requirements. Stores 

typically seek to be unbranded if they feel that their store 

name is strong enough to convey trust in their product. 

In most instances, unbranded gasoline has lower 

wholesale prices because there are not the added 

benefits of branded fuel, whether that includes marketing 

support, the additive package or market intelligence. 

Unbranded retailers are able to find the best"deal''for 

wholesale product on the open market, regardless of 

brand. They may also enter mto supply arrangements 

with a branded company to purchase fuel that is sold 

as unbranded. 

If supplies are tight, unbranded retailers may have more 

trouble obtaining product since oil companies first 

service their stores, their branded contracts and other 

contracts. When supply is limited, unbranded retailers 

must compete for what's available, and wholesale prices 

are often much higher. 

4 

Contractual Terms for Branded Contracts 
While every contract differs, here is a broad overview of 

what is included in these contracts: 

• Length: A typical contract is for 10 years, although 

contracts may be as long as 20 years or as short as 3 

years for renewed contracts. 

• Volume requirements: Contracts typically set forth a 

certain amount of fuel each month that retailers must 

sell. Usually retailers can sell more than the agreed-to 

amount, but when supply disruptions exist, they may 

be put on allocation and only given a percentage of 

what they historically receive in a given time period. 

This enables the supplier to more efficiently manage 

fuel distribution to all branded outlets in an equitable 

fashion. 

• Image requirements: A branded retailer receives 

marketing muscle from its oil company partner, which 

may include broad advertising to encourage in-store 

sales. Also, the oil company may provide financial 

incentives to display its brands. This also depends on 

who operates the station and whether the store owner 

has access to capital. In exchange, the oil company 

expects the store to adhere to certain imaging 

requirements. including specific colors, logos and 

signage, standards of cleanliness and service. The oil 

company often relies on mystery-shopping programs 

to assess compliance. 

• Wholesale price requirements: A branded retailer 

must purchase fuel from a branded supplier or 

distributor. Branded contracts benchmark the 

wholesale price to common fuels indexes, such as 

Platt's, plus a premium of a few cents for brand/ 

marketing support. Some branded contracts also 

stipulate the retail markup on the fuel through a 

"consignment agreement," whereby the supplier or 

distributor retains ownership of the fuel until it is sold 

and pays the retailer a commission. 



Types of Branded Retailers 
Tht>re are difft>rent ownership structures within the 

branded station univer~e· 

Regional company or chain operated: A cha1n 

of convE>nience stores with a common name that 

operates the branded locations. In many cases. a rhain 

may sell different brands at different stores. based on 

the needs of the nHllketplace and terms of contracts 

that may have been earned forward from stores that 

were acqu1red from other operators. Many operations 

of th1s kind serve as d istributors to t hemselves 

dnd maintain supply agreements w ith the branded 

011 companies. 

Les~ee dealers: The dealer/retailer owns the bus1ness. 

A major or regional oil company or a d1strtbutor owns 

the land and bu1lding and leases it to a dealer. The 

dealer operates the location and pays rent tO the owner, 

as opposed to an open dealer who owns the property. 

This arrangement gives the 011 company or distributor 

a guaranteed supply outlet for its petroleum products. 

pursuant to a supply contract. A typical lessee dealer 

may operate more than one facility and does not 

wholesale gasoline or sell to other dealers. 

Open dealer operated: The independent dealer 

purchases fuel from the 011 company or a distnbutor, 

supplies fuel to t he station. and possibly others, owns 

the busine~s and owns or IPases the buildinglfacil1ty 

independent from any supply agreement. The dealer 

may contrac t w1th a manager to run the bus1ness or 

run it himsE>If. 

Company operated: A "salary operat1on"where a 

major or rPg1onal oil company or a dtstributor owns 

the bulldmgt facJiity and the busmess. The company 

pays a salary to the managers/ propnetors and supplies 

fuel to the location. This is also known as company­

operated and d1rect operated retai l. 

iC lo NACt; Retail Fuel< Report 5 



THE PRICE PER GALLON 
Ret a i I ga soline prices a re among the moM recognizable price poi nrs 

in American commerce. And with good rea~on: G asoline purchases 

account for approximately 4o/o- 5°/o of consumer ~pending. lhe U.S. 

Energy Informatio n Adm inistration esrimared that rhe average U.S. 

household spem about $2,000 for ga soline in 2015. 

At the same time gas prrccs Jre among the least 

Jnderstood prrces rn the country bE.'cause they ohen 

..tppear to increase or decrease on a da•ly basrs w•thout 

much warnrng. rere rs a pro mer on what goes mto the prrcE.' 

of a ga~ I on of gasohne. and v. hat causes p•rces to go up or 

down and vary from state to state and store to store 

There are four brodd fJctors th.1t car 1rmpact retarl prrces. 

Fuel Type: Typ•cally. stores that sell fuel under the 

brand name of a refinf>r pay a premrum for rhat fue>l 

whrch cover< markeat1ng wpporl and s1gnage as 

well as rhe propnetary fuPt' c!dd1ttve package Th»~P 

c11anded store~ also tend to face less wl"role~ale prrcf' 

volatrltty when th, r-=' Iff' \Upplv dr~ruptiof'ls. 

Delivery Method: Ret.l ers <'IIJO purchose f.1e's v•a 

deoler ·ank wagon· h;WE the tuel delrvered d1rectly 

to the statron by tht rehrwr Th~>y mily pay a higher 

prrce thiln those who rC'ccrve therr fuels at "the rack'' 

or termrnal In addi!wn . .~ rr\Jrlrr may contract wrth <1 

jobber to del1ve>r thE> fuel to h1s stat 10m or operilte hi 

own trucks the chorce wtlllnOuPncE> hrs overall cust 

Length of Contract: fvPn rl they sell unbranded 

Iuers. retailers may h.1\IP lc'n'J lf.'rnt contrdn~ wuh 

.:1 spedtc refinPr The length of the contract and 11, 

a;so( arerl tf'rms c 3n affe< t the pr~ce that retarters pay 

for fuels. 

Volume: Retarlers may re~e111e a better deal based 

on the amount of fuels that they purchase. whether 

based on volume per start- or total number of stores. 

[ven w1th1n a specrfrr company, stores may not each 

have the same arrar1gements, ~ince companres ofte-n self 

mult1ple brilnds of fuels. espetrally rf they have acqurred 

sites wrth existing supply contracts 

But no matter who owns the station, retail fuels prices 

arE' ullrmately affected by four sets of costs 

Crude or I pnces have by far t,.,e brggPst effect on 

retar• prrces Crude crl com are responsrble for about 

half of tt">e cost of a gallon Qf gasolrne In 2015. crude 

o cost~ were>48°o of the retarl pnce of qasol•ne Whi:e 

there may be slight vana11ons 111 the tom of refinrng 

or drstnbutrnq and retdrlrng fuels. crude oil prices can 

experience huge swings 

Taxes are largely per qallon. although some areas 

havt' sales ta~es on fuels, and tho~~ t.J~t>s rn~rPJse a' 
t hi' rncc irtcreases There <omer un<>s arp s1gnrflcant 

d1<p.;rr\1es betw!'en qatrons locat<'d 10 :h·~ same 

nnrkct area but n d•fert:-ll! c 'n?S coun:it>~ o• states. 

rCiee map of state tax rates on p:)ge I 3.) 

Refinmg costs nrludr the lilbor matPrrals, energy 

and other cost> nece~~ary tor reflnmg crtJrlf'orl nto 

q,l~ohnP. as well as the pr:>fm to refinery own~>rs 

Distribution and marketing cosb .lrC' thC' pnct­

component that includes distnbutrng Jnd m..rrket rng 

ga~ohne from refiners to wholesale markt:>tt:>rs and/or 

ret<.~ II m,nketers, and the profits madl' by the wholesale 

and retarl marketers 

541~ stratf>QIE'S can also mpact qas prrces F-uel reraill:'r5 

face the same questivn th~r .;IJ rPt.JifPr\ ta ' e s~"ll at a lo~\ 

profit per unrt and make up for 11 (Jrl voturne or ~elf at a 

hryher protlt per unrt and expectles~ volume' But there 

ctlso dre st>vercJI consrderat1ons 111 settrng fuel pnces that 

retarlers of other products don't face: 

Wholesale Price Chang es: Competrng reta1lers rn 

a grven Jrea may have very d1fferent wholesale prices 

based on when they purchased the1r tuel especrally 

dur nq t•mes of extreme prrte vo at•ltty Gdsl.irne 15 a 

commodrty and rts wholesale prtct> can have wr d 



OIL IS HALF THE COST OF GASOLINE 

• Crude Oil 

Taxes 

Refining 

Post-Refinery 

tSour<e: U ~ Entr<]) lnt<Jrmorton Admimsuat•on wmlllrlrtl P JM6 monthly averages.) 

sw1ngs. It's not unusual to see wholesale price sw;ngs 

of I 0 cen ts o r more tn a gtven day Depending on 

sales volumes and storage capacity, retailers get 

as many as three delivenes a day or as few as one 

delivery every three dc~y' tlr ~·.1 011e to l0mprtit1on for 

consumers. r£>tatler~ may not bt' c~ble to cldJusr then 

f.HICf'' m re\pon>e to an tn<.red~e 1n wholesale pnces 

beca ... se the1r tOIII~'+'Iit 011 m.1y not have incurred a 

~1milar tncrease m the1r C05t C! ~lODO' ;old (onversPiy 

a retoile• m<l~ odJu~r h1s pnces when the com pet :.on 

adjusrs pnces. etther tollowtng or 'n advance of a 

'hipment 

Contracts: How r~>l<ulers h JY fuPI can play a 

stqntfican t roiP 111 pncong \lr HE'gy Reta1lers sign 

long-term contracts (1 0 year~ s thE' norm). and lhP~P 

conl'iKt' may cllctilt(' thE' amount and trequency of 

then shtpments When \tmpliPs arP t ight. r€'ta lr-rs 

w1th tcng-term contracts tndy haw lov..er wnoiP,aiP 

costs than rl?tatlers who compete for a 11m1tro 

supply on the opPn m.HkPt but :hev mav also face 

allocJtlon~ 1a l•m1t on the 1 n.:>unt of fuel that they 

may obta1n1 on the amount cf fue the} receive 

Each of these factors adds complt>x1ty to a retailers pncing 

strategy, and they can create unusual market dynam1cs 

rhere are t•mes when the reti!iler w1th the h1ghest posted 

p11ce m a g1ven area anually may bP makmg thE' least 

pPr gallon based on wht?n how and where the fuel was 

purchased. 

Due to the volatility in the 

wholesale price of gasoline and 

the competitive structure of the 

market, fuel retailers typically see 

profitability decrease as prices rise, 

and increase when prices fall. 

No mJtter what their pricmq strateqy reta1lers tend to 

reduct> the1r markup to rema1n compe11uve w th nearby 

stores when the1r wholesale gas PrKe~ tncrea~l' Th scan 

lead to a several day lag from the t1tn:.> whole~le pn~e~ nse 
unul fE'I<III pnces ·ise. Likew1se when wholesa e gas prKes 

detrE'.Jse retailers may be able to extend thetr marl..up and 

recover lost profits. w·th ret ad gas pnces dropptng slowe' 

than wholesale pnces. 

Oesn1te extrt?me volat ility. retail marg1ns for fuel are fatrly 

consiStent on an annual basts Over thE' na~r fJVe yeilrs. the 

.mnu.tl :t"verage retail mark-up lthP cl1fferente between 

1etaol pnr.- and whnle~aiE'cost t has av\!raqed 19 7 <1>nts per 

Qallon Ult1mately reta• ers \Pt • prl(e that be~t bala 1ces 

thP1r nf'('d to co11er then costs w1th the p ... e\1 10 rt-main 

r orr l)elillve and ;mrac; consumN). who dre v~ry pr1<.€ 

sensrt111e <~nd wrll sloop sorn.-wht re l he for a difference of 

a few tt:nb per q.;llon. 

In te>rms of ret.=ttl profttc~b1hty anrl11~ pattern. both arf> 

thP oppo~ite of what most comurnPr\ th1nk Due to 

tlw V\lld trllty rn thE' wholesale pncc of gilsoltne and thP 

cornpet1t1ve structure oft h ... market. fu~l rE'tJrlers typ cally 

~C'I' profitabthty decrease as pr ces 1se wrl1ncrfoase 

when pnces fall. On av<>raqe, t costs a retJ•Ier Jb<>ut I J 

to to ten:~ to sell a gallon o~ qasol•ne Us1nq :he live-year 

ave>1aqe mar~<uP of 18 9 cents thf'o tvp•cJI rNalif'r averages 

Jbout) cents per gallon n profit tReta1ler w~t~ to sell fue 

tnclude credit cord fees. ut'l:ties. •ent dnd amoruzat1on of 

equipment.} 

Over the> course of a year, retat l proftrs !or PvPn losses) on 

fuels ran vary Wildly. In some cases. a few great weeks can 

make up for an otherwtse dreadful year o• v1ce versa 



WHY GAS PRICES GO UP IN THE SPRING 
Hisrorically, by spring time U.S. gas prices begin to 1ncrease and 

generally p eak a round M emoria l D ay. M ost con sumers assume rhat 

prices peak at this poinr because of the advent of the summer-drive 

season . But is th at the case? 

To a certain extent, seasonal demand is a factor. But there 
are other events that, with demand, collectively have a 

greater effect on prices each spring, leading to price peaks 
nght before Memorial Day. In six of the past 16 years (38% 

of the t1me), the seasonal peak took place between May 9 

and May24. 

Crude oil prices dnve gas prices. but how the crude oil IS 

processed also plays a Significant role in price increases 
The petroleum industry's sw1tchover to summer blend 

fuels. a process that begins each February and ends June 1. 

creates challenges that also affect reta1l fuels prices. S1nce 
final 1mplementation of the Clean Air Act Amendments 
1n /000 the seasonal transition to summer-blend fuel has 

helped gasoline prices climb significantly before they reach 

their peak. Comparing pnces the first week in February to 
their seasonal peak, 1ncreases have ranged from a low of 

20 cents per gallon in 2003 to a high of $1.13 per gallon 1n 
2008; on average. the annual increa$e is 53 cents 

per gallon. 

Refinery maintenance is also a factor because maintenance 
schedules are based on gasoline demand. Demand for 

gasoline in the United States 1s generally the lowest during 
the first two months of the year. so refinery matntenance. 

known as a .. turnaround:' is often scheduled dunng the 
first quarter Another reason for scheduling turnarounds 

dunng thi5 per1od IS that 11 falls between peak heat1ng otl 

v .. ar Da te Prtce P .. ak Date Prt<P lncrt•.ne 'n IO(rt>i'St' 

,, 
Ft"bruar~ , ~.!.Obk June l '1 >~.0..) .i 7( 

February 1 S3 292 Apul28 $3.7 13 1=' IC 12.8 

reb1uory 4 53 ~311 fd· d~ s~ 784 :~ ()( 1 (• 

February 6 $3.482 Apnl] $3.941 45 9( 13 ~ 

J011 F!'UJU HY 7 53l1] M~y<i S3 9<,S a l( 

/010 Februorv 1 s?6ol May 10 $2.905 ,:q 4( 

2()()Q FF>hru¥y .1 $1.891 Jurwn S2.691 "l 9< .1 •• 

2008 February 4 $2.978 July ?1 $4J04 1 126 

2001 FPbiU31)1 s $1 1<l' Mav2t $3 <18 S1027 

20oo Fehru~ry 6 $/ 14~ May l'i $2.947 60.5( 

.>00!:> ~ebJU~ry 7 $1909 Ap11111 $2.280 l71C 194 

2004 February 2 $1 616 May24 $2.064 44.8( . 77 

February 3 $1 527 M.arth 17 51728 • .1' . .:. -
Ft>bruary4 $1116 AprilS S1413 29.7< 266 

rebruaryS $1 4~3 May 14 $1 113 270C 18.7 

February 7 __ _.t $1 325 June 19 
--'--

$1.681 35.6( 26.9 

(Source· U.S. Energy Information Admirristroriorr) 
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sNson and po:>ak summer dnve season. allowmg rehnenes 

to rPtool for ~ummer blc>nd fuels. 

Alter first quarto:>r r )arntenance refmer,es swrtch to 

~urrnwr blend productron rn Apnl The U.S. Envrronmental 

Prote<tron Agen< y fPA dPfinP~ Aprrl to June as t !"le 

transrtron season' for fuel produc tlon Retinenes lead thrs 
tramrtron and swrtch over 10 summer blend productron rn 

March and Apnl 

There are also more fuels to produce dunng the transrtton 

season In the wrnter months, only a few fuels are used 

across the United States. However. because of varrous state 
or reg ronal requi rements. 14 drfferent fuelspe<ifications 

Jre reourred for the summer months. Refinerres rnust 

produce enouqh for ealh area to en~ure that there are no 

supply snortages. 

In addrtron to addPd CO\tS to produce the fuel. pnces are 

a l~o affected by rnc rea sed demand marntenance costs and 

capaCity decreases 

"'he E'nd pornt rna senes of randoffs to prepare for 

summer blend fuE'Irs tre date that retarlers must se I the 

fuel In most areas of the country that requr:e summer 
bend fuels retarlers h,)ve untr June 1 to swrt(h to 

summC'r grade qas 

Sorne retdrler~ rnu\t sell summer-blend fuels much 

tarlrer In Northern Cillrfornra. rPtarlers mu~t sel summer 

ble>nd fut-lon May 1. a month earlrer than the rest of the 
country Jntl 111 'iou1hem Calrfornra. the> de>adhne is two 

months earlier Aprrl l One reason why Cahforn•a has 
<~longe>r ~ummt:>•·blrnd pNrod than other states rs rts 

longer pe11od ol hrqh tr>mpe>rature;, particularly in the 

desert areas, whrch <Ire located rn the arr drstrrtt wrth the 

worst qualrty of Jrr. 

Other keydeadlrnP\ put ~uess on the systerYJ NatronwrdP. 

rt>flners must produce summer-brend fuel no later than 

Aprrll (Obvrnusly deadlinf'~ arE' edrlrer 'or Ca lifornia·~ 

tuels ) rrom refinenes. fuels tr<1vel rt rough pipehne< at 

about 4 m1le\ per hour. or 100 m11e, per day Fuels rennec 

on the Gulf Coa~t wn tal..e several weeks to reach storogE' 
termrnals tt roughoutthe country whrch is why the 

deadhne to have summer blend fuel at te•minals and 

storage facrlrtres IS May 1-a month after the transrtron a• 
the refinenes 

The May i deadlrne for tt>rmrna ~ rs consrdered one o' the 

b1ggest factors rn seasonal pnce mcrea~es Ternina ~ ha\e 
to fully purge the r S} stems of wrn:er·blend fueb ard be 

near empty to mat..e the tra.,~rtron and bern complrance. 
Those termmals out of compliance face strff pena tres. so 
most termrrrll opPr r1ors would nthN be out of rrverrtory 

than out ot romphc~uce Thr> •eguldtory requrren•ent 

leads to lower rnwnto11es .1t the te>rm nal Comb• ned ~Arth 

incrpa~r>d dl'manJ thrs puts upward pressure on prrces. 

Demand rs oftC'n crt<'d as th~> marn r~>ason for sprrng price 

rn<rt>.J<P> In }01 'l. U 'i dPmand for petroleum products 

averaged 194 mrllrnn horrPI' dily, nf whrch 9.2 m1llion 

barrt>lstday wrr!' gdsolrne But wor ld demand for orl1s 
around 94 rnrllron lJ,wcl~/rlay morP than four times the 

total of US derndnrl cllld I 0 lrnws U S demand for gasoline 
alone U.S demand fo1 qasohne hi:ls declrned from rts peak 

in 2007. but world demand for or I has rncreased whiCh 
elevates o1l pr•CI'S ,mel sub~pquently drives gas prices. 

While demand has rncreased. supply has ncreased even 

fJste>r thE' na~t rwo yrar~ and this oversupply of product 

has helped pu~h or and 4dS prrces downwJrcJ 



2015 U.S. GASOLINE DEMAND 

Aprol g 139 -O.'J% 

Mc~v 9.251 

June '1391 

uly 

August 9 467 +03% 

~epteml.Je 9 27S 

October :uso 
;)109 

De<:emb~r 9305' 

·based on pr.:ummary numl>f'll uw•q .... ~t~/oy dtt"o·rd O>etoges 

1\ource: U.S Enf.'rg.v I•Jfotmorron Adrrr•mltratoon. U.S. Prodll(l Supp ot>d ol Fmrshed Motot Gosol nl' 

St1ll. U.S gasoline demand IS a factor 111 the annual sprmg 

oncrease Demand begms to mcrNSf' on February and 

typiCally peaks 1n August The common misperception IS 

that ti'Pre ~~a huge incrNse tn dPmand for the Memonal 

Uny wf'ekend with the ofnu<~l bf'glnntng of the summer­

drive season There IS an 1nc rE?d\E' "'demand. bu1 1t is only il 

fE' .... pe•cemaqe poonts per mcntr 

However. a 1 '0 mcrea~e nUS qc~sc·fone demand does 

me.tn rhat an exrra 90.000 barrels per da~· must be 

produced whoch s the eqlllvalt>nt of rhe output of J small 

refinery Durong the SIX month pprood when demand IS 

h1gh"''· the problem 1s compounded In 2015. demand pPr 

dc1y in Auguq Wil~ R17,000 b,wpl~ PN di!y h1ghPr 19A0o) 

than 1n ~ebruary Th1~ dEOmand 111r rease c 1eate< enormous 

pressure on the system and makes 1t extremely vulnerab t' 

to supply d1~rup11ons 

As demand decreases and tem~>er.Jtures coo 1eta1lers 

c.:.>r ~wrtch 011er 10 Sl'll:ng Willi"' blend fuel begonnrng 

September 15 Wh1le these wtnter-blend ~uels are cheaper 

to produce. the complo ca tions of the sw1tchover often 

ead to a temporary bump rn proce. usually a few cents 

per gallon The weather m,1y al\o affect gas pnces in the 

fall. Hurncanes. espec1ally those that damage Gulf Coast 

refin1ng operation~ plact- s1gniflc ant pressure on supploes 

and affect pnces across the country 

Unlrke on the spnng the ch,lllgP to wrnter-blend fuel1s not 

requ.red. However, because w~r.ter·blend fuel ccst~ less 

rt>ta1 lers often sell the cheaper fuel so they can be as pnce 

compet1t1ve as possible. Not all retailers begtn selhng th1s 

fuel on September 15; most wa1t to make the switch until 

theotr tnvPntones ar~> low A rE>tailer 's volume will dictate 

how often a stauon rece111es deltvenPs w11 h 'ome stores 

hav1ng mulnpiE' deliveries per ddy c~nd others netdii19JUSt 

or~ O• two dPhver1e~ per NP£'11. 

By thE' <'nd of September gas pn,es gent>rally decrease 

.IS tlw t{>rnplic.ltions from this ~wrtchOv<>r arE' processed 

and demand contmues to 1<~11 flespt'P what rompiracy 

thPonsts believe pnce decrea~es rr the fr:~ll hc~ve 

Pveryth1ng to do wtth a decrease 1n demand and shtft m 

fuel spectficattons and nothon rJ to do W1tl1 pre Plf'Ct1on 

pohttes 

TherP .1re e,,eptrons to thl' rulo' SummE'f·b•end fuel 

requtrements may be re•dxed on wnes of emer9enc1es or 

wlol.'n potl.'ntral shonages are possoble 'hat I<\ as the case rn 

/005 "s Huruc(lne 

Katnna made landfall•n Louosiana at the end of August 

ond ~•gnrfrcantly affected Gulf Co<1st 1ef111ong operations 

Several states successfully petolloned for Wei IVers ro 

temporality exempt retailers from reformulated gas and 

other fuel requirements through September 15 Only 

the US Enwonmental Protect ton Agpncy !EPA) has the 

authoroty to 1ssue these waivers 



PLASTIC AT THE PUMP 
Americans have made more payments at srores by credit or debit card 

than they did with cash or checks every year since 2003, according ro 

the A merica n Bankers Association. O ver the past decade, the trend has 

accelerated, especially at the gas pump. Today, 72°/o of consumers pay for 

fuel at the pump with plastic, according to resulls from the 2016 NACS 

Consumer Fuels Survey. 

Wtth approximately three-quarters of consumers at the 
pump paying by plastic, most retailers have no choice but 
to accept credit and debit cards. However. cred1t and deb1t 
card transactions result m retailers paying swipe fees (also 
known as mterchange fees). These fees typically average 
between 2°'o and 3ou of the toral purchase. but can be 
Js high as 4%. Because reta1lers already have razor-thm 
margins on fuel (the average gross margin on fuel has 
averaged only 6.2% before expenses over the past five 
years). these costs are passed along to the consumer •n 
terms of h1gher qas priCe~. 

THE COST OF PAYMENTS 
tiJCuedon a 10 gal/or til/up wllen gas~~ SJOOtqallonJ 

Cash: none 

Debit: 2.4 cents per gallon.* 

Debit fee~ are 21 cent> per trJnsJCtiOn. plus other to>ts, 

With a max1mum charge of 24 cents for the transactiOn. 
'Th1s ss only true for the oO% of deb1t cards that are 
regulated. The othf'r 40% of debrt cards carry fees that are 

clo;er to tho~c for <.n.:dtl (.cud;: around 2% 

Credit: 6 cents per gallon. 

Cred•t card swtpe fees include both fixed and variable 
costs. Taken toqether on a typiCal fuehnq, they average 
2%. or 6 cents per gallon. 

C.ross margins aren't to be confused wrth proftt margins. 
After factoring in <'Xpenses. most rE'tarlers make, at best, 
a few cents per gallon 1n pretdX proftt, and may even lose 
money on some sales when margtns are ught and credit 
card expenses are hsgh. 

In every year since 2006, overall conver11enc.e storE' 
profits were lower than the fees that they pa1d cred1t card 
companies and banks for processing tramawons. In 2014, 
the industry reported profits of S 10.4 billion and credit 
card fees of S 11.4 billson. 



Skimming 
Fl.<el dispensers can abo be attrac tlvP t<~rge>ts for th•PVf>~ 

took1ng to steal cred1t and deb1t card mformat1on by 

"skimmmg;' an aggress1ve tact1c used to 1llegally obtain 

consumer card data for fraudulent purposes. Sktmming 

can occur at the pornt of ~ale or whe11 a (.)rd IP;we< 

'>omeonE>'s sight for a brief penod of t1me Fuel di~pensers 

are among the potential targets for skimming In these 

cases. a third-party card-reading device is Installed either 

outside or inside a fuel dispenser, which allows a thtef to 

capture a customer's credit and deb1t card Information. 

Every day, 39 million Americans fuel their vehicles and 

28 m1llion (72% of all fuel customers) pay for their fuel 

by debit or credit card. There is no rehable data on the 

number of skimming incidents but they are a small fract1on 

of overall fill-ups. Most often, only one skimmer is 1nstalled 

at a s1te that may have from 8 to 24 fuel payment points. 

When a skimmer is installed. it captures an average of 30 to 

100 cards per day Even 1f a skimmer were undetected for 

rwoweeks, 1t would capture data on less than 1,500cards. 

There ace three types of payment po1nts most assomtred 

with skimm1ng: 

Fuel dis pensers: Conven1ence stores sell SOC?\. ofthP 

gas purchased in the Untted )tates. and more than 

124.000 conver11et"1Ce stores sell fuel . The U.S. con­

venience store mdustrv has 765,000 fuel di~pemers 

(customers can nit up on each side of a d1spenser) and 

approximately 1.'15 mill ion dispemt>r paymen\ points 

Res taurants and bars: An unscrupulous server 

<'<.ln swipe a customer's card in a skimmer in addmon 

to ~w·ping the Cdrd IPgallywhen takmg payment. 

There are an estlmdted 600,000 •est.;urants .n rhp 

Un~ted Stare-~. 

ATMs: Sktmrwng deviCes can be attached to ATM\ 

to gather card information fhere dre about 42).000 

ATM~ 111 the Untted States. W'th an est1mated 150.000 

at conven1ence stores ATM\ loc.Hed outdoors and 

outside of a bank are potent1ally more vulnerable. 

To comply with EMV in the United 

States, convenience stores face 

added costs in upgrading their 

terminals and software to accept 

EMV transactions. 

EMV l iability Shift 
EMV is a qlobally accepted card spec•ficat1on thc~t use~ 

an embedded miCrochip to prov1de dynamically unioue 

data protection wht>n thE' card is insertE-d mto a chip card 

reader EMV IS an <~cronym for Europay MasterCard and 

Vi~a. and is a payment speCifJcattOfl cre<Jted by EMVCo 

(a ~pecial ent1ty owned hy Vi~;;. Master( a rd. American 

Express. 01scover. JC Band UnionPay). After the October 

2015 llab1hty shift. U.S card-acceptmg merchants without 

the abili ty to accept EMV cards may be liable for fraudulent 

transactions. A stmilar ltab1hty sh1ft also occurs for fuel 

island payment termtnals after October 2017. 

To comply with EMV 1n the United States, convenience 

stores face added costs tn upgrading the1r terminals and 

software to accept EMV transactions. EMV payments use a 
computer chip located on the front of the payment card to 

transmit data from the card to the card reader. The chip is 

intended to reduce fra\.ld and theft of consumer data. 

In October20 15. Jared Scheeler, a convenience store 

operator 1r1 North Dakota with fou r Hub conven1ence 

stores, testified before the U.S. House Small Bus mess 

Committee that the transition to EMV ar three exist ing 

store<. includmg making the point-of.s~le operating 

system~ "'nd fud dispensers EMV compatible, has cost him 

approxwnately $44,500 per store At a fuurth store. Scheele! 

purcha~ed SIX new fuel dispensers at S 17.000 each, 1n 

addition roan EMV compatible point of safe card reader 

at $2.000 for tn-~lOH? purchases; the total upgrade at that 

store has cost 1-)im more than S l 00.000 

Ac.ross the entire conve•"Hence and fuel reta1l1ng industry. 

the average cost per store to become fMV compliant~~ 

about $30,000. With more than 154,000 conven.ence stores 

auo~'> the Ulllted States, the industry w1ll pay more than 

$3.9 billion to move to t.MV. 

Unlik(' tho; rest of the world, tn the Un1ted States, new 

EMV cards do not require the usf' of a PIN {pt>rsonal 

1dennf\cauon number). whiCh weakens the eHecvveness ot 

CMV and proteCting consumers from fraud. A 2013 federal 

Reserve study revealed that nor using PIN carries 400% 

more fraud, whiCh 1S why PIN use is the de facto standard 

for world payment~. 



U.S. CONVENIENCE STORE INDUSTRY 
The NACS/Nielsen Convenience Store Cen sus 

NA<.S denes a conventencE' storo• as a retail bu~1nes~ 

t11a• pro~ rdes the publtt wtth a< onvP'11Pnt lvcat1on 

to ou1ckly purchase a w dP vanet~ of LOn~umabte 

products and seN.ces generally fooo and gasoline 

While not a xed reqL. rement conventence stores have 

the followtng general charclc tenstiCS 

1. Building stze of fewer than 5,000 square feet. 

2 Off-street park1ng and/or conven1ent pedestrian 

access 

htended hours of opf.'ration. w1th many open 24 

hours. SPven days a VI eek 

4 CHe1 at east 500 stock keep1ng u111ts ISKUsl. 

5 Product mtx .ncludes a stgnicant m1x of tobacco 

beverages snacks candy and grocery ttems. 

Smce 1995, NACS has worked w1th N1e sen to accurately 

count and class1fy busi nP~ses tn tht> conven.ence and 

fuel retail channel of trade> Th1s store count IS based on 
the convent~?ncP storf> 11n 1vf>r~f> t racked and marketf>d 

bv Ntelsrn and IS endorsed by NA< '> V·ew a detailed 

~lut e count fact shePt at nacsonline.com/storecount. 

REGION 
6 

, o 

Conven ience stores attoum for 3 4 .2°~ of reta I 

otJtlpg 1n the Untted States trackf'd by l'.rel,en. 

Convenience 

stores 

154,195 

Superettes/ 

Supermarkets/ 

Supe rcenters 

51 ,055 
Drugstores Dollar 

41 969 Stores 
I 27,378 

(Source· Nielsen as of December 3 1. 2015) 

TheUS ronvemence retculing tndttstry h,,, roughly 

doubled 111 WP o~Pr the last three decadPs. At year-Pnd 

19R'i th" ~tore count wa~ 90 900 ~tor!'\ at year-end 

l""l thP .torP count was I 01 100 stnrP\ and ;:n yei!r· 

P 1rl 7 ~ r; t hP •torP count was 14lJ.ob-5 storPS 

U.S. C-STORE 
COUN T BY REGION 

As of December 31 . 101 5 

1 32,761 

2 37,645 

3 23,495 

4 24,498 

5 13,363 

6 22,4 33 

To tal154, 195 

- I NA ·s lift311 F el l'lf>p 111 13 



ARE YOU AVERAGE? 
How the average American drives and uses fuel. 

- THE AVERAGE AMERICAN VECHICLE 

Travelled 33 miles/day 

(Source US Er·ergv l!lformoll·•n 4tlMtriiSIIO'' m I '' Au!nmo!lvA 

Consumed 546 gallons of gas in 2015. 
(SotiiCe U S Energy IOIOIITIOIIOO MmtniSirOIIOO) 

Is 11.5 years old. 
1Sou1Ce IH$ Automotivf") 

- GAS CUSTOMERS 

~% 64% of gas 
cuslomers soy that 
price is the main 
consideration for 
where they fuel up. 

41% also go 
inside the store 

(Sourco>· 2016 NAGS Con<,urner ru~b (Sourr~· ~016 NAGS 
Sur\lily J Consulll9r fuels ')urvev> 

- HOW DO AMERICANS GET TO WORK? 

85°/o 5°/o 3o/o 
drive or carpool public lransportaion walk 

14 2016NACS Ret211l FJe's Report 

72% pay by credit card or 
debit card 
(SO<"'"" 2016 NAI~S Consume· Fuels Sur\oey) 

4o/o 
work from home 



THE FUEliNG INDUSTRY AT A GLANCE 

U.S. gasoline demand increased 2.6% to 9.2 million barrels per day in 2015. 
I Source US fn<'~yllnfNmollun Mmu>isrrnrron SMn-lerm Energy Ounoo~ Jonuory :?0 lo) 

9.2 MILLION BARRELS PER DAY 2.6o/o 

6.2% 
Over the past five years. 

retailer gross 
margins have 
averaged 6.2% 
(1 9.7 cents per gallon). 
(Source· UPIS\ 

There are 124,374 convenience stores selling 
motor fuels in the United States. 

less than 0.4% are owned by one of the five 
major oil companies. 
ISource NACS 'Ni~l>~n 2016 Con•e•ll~nce lndo>try Store CouhO 

There are 2 57.9 milliOn registered 
vehicles in the United States. 

(Source·IHS AttiOIHOIIvfl 

A record 17.5 million cars and 
light trucks were sold in 2015. 

light-duty truck soles accounted 
for 56% of al l vehicle sales. 
(5ou•c• ~Hiodolo r.orp ) 

2016 NACS Retail Fu,:-ls Report 15 



GASOLINE TAXES 
Combined Local, State and Federa l (cents per gallon) 

U.S. Average: 4 7. 99 cents/gallon 

.. 
• 60.75 

Greater than 49 .5 cents/gallon 

II 40.0-49.5 cents/gallon 

II Less than 40.0 cents/gallon 

42.23 

48.86 

54.98 

MA 44.94 
Rl 52.40 
CT 55.91 
NJ 32 90 
DE 41.40 
MD 51.00 
DC 41.90 

(Sou•ce Ame11con Perrol~u'lllnst.tult> os Jf Joruorv 14 2016 tor 1nlormottonol purposes 0~11 ono shoulo no I be re eel ~pon or used for compliance purposes ) 

16 2UI6 NACS Ret31 ruels Reoon 
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Threats, Opportunities & Consolidation in Fueling 

Former Gulf CEO Joe Petrowski shares his outlook at SIGMA 
Annual Meeting. 

November 11 . 2014. 10:50 pm By Brian Berk. Convenience Store News 

NASHVILLE, Tenn. - In the future . the number of retail gas stations will decline significantly and the 
operators of such locations will change dramatically. Joe Petrowski. founder and managing partner of 
Mercantor Partners LLC, said Tuesday during the 20i4 Annual Meeting of SIGMA: America's Leading 
Fuel Marketers. 

The former CEO of The Cumberland Gulf Group of Cos projects the number of U.S. gas stations will drop 
from the current 140.000-plus locations to 115.000 sites. He did not provide an exact timetable for when 
this shift will take place during his speech. entitled "Shop TOC (Threats. Opportunities and Consolidation) 
111 Mid and Downstream Fueling." 

Due to the increasing acquisition of convenience store chains by master limited partnerships flush with 
available cash, the c-store industry will continue to consolidate. Hence, Petrowski told the large crowd 
gathered at the Omni Nashville hotel that he expects the future will be highlighted by: 

• 32 major U S c-store retailers operating 56.000 gas stations: 
• 15 grocery/hypermarts with a total of 14.000 s1tes; 
• Two mega distributors operating a combined 5.000 locations: 



• 20 super distributors with 18.000 sites: 
• Just 12,000 single-store operators, a large decline compared to today, and 
• 10,000 unmanned locations 

Demand for fuel also will decline in commg years, stated Petrowski, due to what he referred to as 
~demand destruction.'- Corporate average fuel economy standards. the rise of alternat1ve fuels 1n the 
marketplace and the increasing number of people over 50 years old moving to urban areas Will cause this 
demand destruction. he said. 

Natural gas electric, b1odiesel and hydrogen will all be a part of the future fuels landscape Petrowski 
added Wind and solar energy should also see growth. 

'The retailer of the futu re will have to have multi-fuel ing capablllties," he asserted. ''You·re not going to be 
a one-trick pony anymore.'' 

By Brian Berk. Convenience Store News 

• About Brian Berk Brian Berk IS managing editor of Stagnito Business Information's 
Convenience Store News and Convemence Store News for the Single Store Owner. where he 
specializes in covering motor fuels, technology and fmanc1al news. He has served the magazine 
industry for 14 years and has also worked in the radio and newspaper fields. Berk holds a bachelor's 
degree in communications from the State University of New York at Co1tland and a master's degree 
in journalism from Quinnipiac Univers1ty in Hamden, Conn. 

Source URL: http //www.csnews .com/node/73727 

links 
[1 ) http.//www csnews com/ 
(?j httn·l/www csnews com/% 7Fl% 7Rurl% 70 "/n 70 
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SHOP TALK T.O.C. 
THREATS, OPPORTUNITIES, AND CONSOLIDATION 

IN MID AND DOWNSTREAM FUELING 
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MERCANT R PARTNERS 

Shop Talk: Threats, Opportunities, and Consolidation 

• Supply Growth 

• Demand Destruction 

• Fuel Diversity 

• Market Structu re 

• Wholesale Marketing 

• Capital Markets- The MLP Era 

• Refining 

• Terminals 

• Retail Sites 

2014 SIGMA ANNUAl MEETING I 2 



MERCANT R PARTNERS 

Supply Growth 

• US oil production to surpass 8 million barrels/day within 3 years 

• Combined with incremental natural gas from several formations, 
another 28 BCF of natural gas or 5 million barrels equivalent comes to 
market 

• Privatization in Mexico and Venezuela increases supply 

• Shale formations in Canada, Poland, Black Sea, and South China Sea to 
be taped 

• Wind and solar continue growth 

• Lower unit price accelerates OPEC "leak" 

Supply Growth 

2014 SIGM A ANNUAL M EETING I 3 



MERCANT R PARTNERS 

Supply Continued 

• Cost of finding and extracting dropping faster than prices 
• New Technology 

• Element Recycling 

• Economies of scale 

• Saudis and other oil rich countries increasing production 
• As prices decl ine, more o il is prod uced to ba lance budgets 

• Privati zation in Mexico and Venezuela increases production 

• Brazil sitting on 15 million barrels per day production capability 

Supply Growth 

2014 SIGMA ANNUAL MEETING I 4 



MERCANT 

Supply Continued 

Supply Growth 
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Demand Destruction 
• Transport fuel demand expected to 

decline from "'170bil gal/yr to "'160 
bil gal/yr 

• Potential loss of 33 billion gallons 
annually 

• Higher cafe standards ("' llbil ga l/yr) 
• Natural Gas ("'9bil gal/yr) 
• Demographics ("'Sbil galjyr) 
• Electric ("'4bil gal/yr) 
• Bio ("'3bil gal/yr) 
• Hydrogen ("' lbil ga l/yr) 

• More efficient reta il distribution & 
supply cha in model 

Oem~n1 C'P<trvctton 

MERCANT R PARTNERS 

Fuel-e~omy standards 

60 moles per *"lOri 
so 

JO u~ -eMs 

NEW COAL 
fUll L ~CARS 
4ND UGW TllUC'I\S 

54.5 ~ 2025 

• .. .. 
Pfd"\lOUS CO\L ••• ••• 

355by20Jy· 

---·:-' -----::::::- .. 
20 ---·· , ------
10 us uc. r '".M'S 

0 

80 '85 '90 '95 0< 05 15 '20 ' 25 

Consolidation will drive stronger margins. 
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Demand Destruct ion 

• Transport fuel demand expected to 
decline from "'170bil gal/yr to "'160 
bil gal/yr 

• Potential loss of 33 billion gallons 
annually 

• Higher cafe standards ("'llbil ga l/ yr) 
• Natural Gas ("'9bil gal/yr) 
• Demographics ("'Sbil gal/yr) 
• Electric {"'4bil gal/yr) 
• Bio ("'3bi l gal/yr) 
• Hydrogen ("' lbil gal/yr) 

• More efficient retail distribution & 
supply chain model 

~l~lii.AA 

~·~·· IF"\ ..... . . .. .. . . ........ . 

MERCANT R PARTNERS 

Age Avg Annudl %of Pop. tn Age Grou p 

Group M1les 2010 2030 2050 

15-19 6,244 7.02% 6.62% 6.47% 

20-34 13,709 2050% 19.0/% 19.21% 

35-54 15,117 27.72% 24.70% 23.93% 

55-65 12,528 11.69% 10.78% 10.96% 

65+ 8,250 12 97% 19.30% 20.17% 

Consolidation will drive stronger margins. 

2014 SIGMA ANNUAl MEETING I 7 



Fuel Diversity 

0TH£R 

4% 
HYDROGEN 

1% 
ELEC'RI( 

3% 

1" 

2013 

Fuel Oivei"Slty 

5% 

ELECTRIC 

5% 

CNG/LNG 
c,o 

OTHER 

2% 

2040 

MERCANT R PARTNERS 

Retailers must 
have multi-fuel 

flexibility. 
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Market Structure 
• Potential for grocery stores/wholesa le 

clubs to increase market share from 
"'8% to "'30% by cross branding with 
manufacturers to offer rebates 

• France 52%, Australia 40%, UK 30% 

• Convenience stores selling food will 
put pressure on retail gasoline 
margins to drive customer visits inside 

• Niche jobbers and open dealers will 
be acquired by MLPs with tax 
advantage 

MERCANT 1\ PARTNERS 

Future Retail Fuel Market Share Estimates 

Number Number Avg. Vol. per Annual 
of Firms of Sites Site Volume 

Convenience 
32 56,000 2 mil gal 112 bil gal 

Retailers 

Grocery/ 
15 14,000 1milgal 14 bil gal 

Hyper·marts 

Mega Distributor 2 5,000 1 mil gal s bil gal 
I ! Super Distributor 20 18,000 lmilgal 18 bil gal 

Single Site 12,000 soo,ooo gal 6 bil gal 

Unmanned 10,000 SOO,OOOgal 5 bil gal 

TOTAL: 115,000 1.4 mil gal 160 bil gal 

Only those that are part of a large network with full food service, information technology capabilities, 
brand recognition, and aggregate purchasing power will prosper. 

Market Structure 

2014 SIGMA ANNUAl MEETING I 9 



Mega Distributor 

900 

SJr. 

?JC 

00 

4:)C 

20C 
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(l 

Retail 
Convenoence 
(,ro~c;; Ma rgm 

Mega Distributor EBITDA Bridge 

I 
Reta ol rue! Wholesale ruel Deal" r Margin Commercoal & Oorect Srte 

Operatoons & Gross Margon lndustroal 
Cont r art< ~, ... ld Support 

M•rk~t Strurture 

MERCANT R PARTNERS 

I EBITDA; 255 I 

El 

lorporatE' 

Overhead 
FBITDII 

$1.7 bil 

$1.0 bil 

$2.7 bil 

7x equity 
value 

Total debt 

Enterprise 
va lue 

One company will supply up to 
8.75 billion gallons or 7% of 

total US demand. 
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Wholesale Marketing 

• Demand for nationwide 
distributor - The Amazon of 
Distribution, McDonalds vs. 
Burger King 

• Geographic Reach 

• Fuel Diversity 

• Serv ice Capability (1 invoice) 

• Risk Management 

\I 

MERCANT R PARTNERS 

MfRGER~ ACOI..'St1K>r. 4 ~rlT11 llt_"""A(ifR<j 6. ACOLISI fi~S HafS 

<>• ' ~. 

Speedway Closes on Hess Retarl Deal 
Reboand1119 poosed to beqon atonooe than 1 200 Hess Expo ess. Wolco!less locai1001S 
.,.u w~t~L~ "~,.,... 

KAOI.9:. ICOtl~~ a r.f.I(Wf.,. OHI(~AS' 1,(()1.4S•t(t.St;(W"-,,, .1" .. 

lnsoder's Voew C·Siore Industry Consohdaloon Conlonues lo Accelerale 
A lh<u!-Quaolet otvoew ol IT~19<JS & acQUOs.loons and capotal maokets. paill 

~~no-.. -..-

.,.A(;HU. ACOU!i11t0N4(.;ac!WT\o ~~S4~01.1Sf1t~SN£<N'-

"' ,. " 
CST Wraps Up Nice N Easy 
Jomltoansarloor woth CoossAmetoca closts on ma)OI cham acquosoloon . 

Wholesale 
Marketing 

~·~ ....... 
" foi(Q(o{R$ .. .cQOSffl('lt.~ ~if\'~':· . " " 

CST Brands Completes Lt>htgh PurchaSt' 
Lehiqh Gas Paolnetschanqeo; name to CoossAmetoca Paot~.s 

CSP ...... \o "--'" 

-
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Capital Markets- MLP Era 
Capital Spending in Energy, Next 7 Years 

Interstate Pipelines $85 bil 

Field Services $20 bil 
'. 

Distribution $90 bil 

GTL (Gas t o liquids) $70 bi l 

CHP (Combined Heat $60bll 
Power} 

New Gas Fired $80 bil 
Generat ion 

Fischer Troupe $20 bil 

Total $425 bil 

MERCANT R PARTNERS 

M LP POs 

10 

7 
6 6 -

2 1 ) 2 2 2 2 2 2 2 Q , 
1

3 ~ u ~ r, 
Wiii" r l o i ~~ I~UM 

5ourre Alenor>05/Jd/L014 

Capital Markets ­
The MLP Era 

21 

18 

14 

2 
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Refining 

• Decline in demand for 
transport fuels and EPA 
mandates will cause many 
refineries to shut down 
leaving only the most 
profitable. 

• Export Refineries to stay 

MERCANT R PARTNERS 

• 
'/ ... ..:: . 

.,....,. I;;., ,... . 
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Terminals 

• Gasoline demand expected to 
decl ine from "'13Sbil gal/yr to "'102 
bil gal/yr 

• Big Market Players with robust 
network expected to prosper 

• Success of Termina ls dependent on 
• Waterbo rne locations 

• Blend ing capabil ity with large number 
of t anks 

• High opt ionality 

• Turning on average 18x per year 

' I 

MERCANT R PARTNERS 

U.S. Terminal Capacity 

T • 

U.S. demang_jor terminal capacity will 
decline nearly 40% in 10-15 years. 

TPrmmals 
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Ret a i I Sites 

• Total number of sites in decline 

• Significant growth in vol ume 
per site. 

• Average Volume - Convenience 
Store with fuel (Gai/Yr) 

• 2013 : 1,575,000 
• 1973: 110,400 
• Average Growth rate of 7% per 

year 

MERCANT R PARTNERS 

Average Annual Volume per Conventence 

Store wrth Fuel 

1 1.575,1801 1,800000 

S<>ur<e. NACS Foci Book 20J3 

1 600.00 

1 400,00 

1 200 on. 
10 0\)' 

POO.OO!l 

f.OOt>OU 

<:'){) l()C) 

200.u<:i 
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Energy Expend iture and GOP 

e!l~a..A .a. 

~·~· · ·" 

Energy Expendttures as% of GOP 

MERCANT R PARTNERS 

• • .. 
• .. 
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MERCANT R PARTNERS 

Economics of Hydraulic Fracturing 

US fracking uses 500 million gallons of water and 200 million gallons of fracking fluids annually. 

Fracking Fluids 

Bioc1de $20/ga l 

Degreaser $160/lb 

NaOH (Caustic Soda) $380/ton 

HCI (Hydrochloric Acid) $30/llter 

Cost per mmbtu 

Water Cost per mmbtu 

Fluid Cost per mmbtu 

Total Cost per mmbtu 

$0.80 

$2.40 

$3.20 

North Amencan shale plays 
t .. o'Mrf Xl1" 1 
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MERCANT R PARTNERS 

Joe Petrowski 
Managing Partner 1 Mcrcantor Partners 

(508) 532-4911 I joe@mercantorpartners.com 
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EPA, Please l'ix the Renewab le Fuel S tanda rcJ ! 
lJ\ Vcu·1 •f Ba~~elt Clwimum t.:mpmrer { OIISlllllers, former State Rt!~tlator . .-lrkama~ 

I I Energ) is ke) t11 n.;:arl) everything that happens here in America. Think 
for a seconJ about electricity and the countlc.:-~ things in your house that 
rely on you getting the power you need at a price you can hand le. A lot 
of thought goes into making sure that electric ity is there every day for 
every one ofu!>. 

NL)W consider gasoline. Whether )OU live in a rural community or in the 
middle of a big city. you probably wouldn't be able to do one tenth of 
the things you do each day without it. It gets you to work, brings your 
family together on hoi idays, and delivers the goods you need at the 

store and the food )OU eat at a restaurant. Imagining our li,es without gasoline is almost 
impossible-which is why our government needs to put a lot of thought into making sure it"s 
both aJTordable and abundant. 

But not everyone in the government has been gett ing that message. Take the Renewable Fuel 
Standard ( RFS). a program designed with the understandable goal to increase the amount of 
renewable fuels that end up in everyone's gas tank Wel l intended though it may be. this program 
has turned out to incentivize gasol ine exports from refineries out of the U.S. ""hile upsetting 
competition among gasol ine retailers and handing an advantage to big retail chains over their 
small-business competitors. 

Docs any of that sound like it will work out well for gasoline consumers here in the U.S.'! No. it 
Joc~n · t-and the situation won·t improve umil thi s program is fixed. Here·s why. 

Under the JU S. refineries (who make gasol ine) and importers (who bring it in from somewhere 
else) are both obl igated to live up to the government's targets for how much rene\\ able fuel get<; 
hlended into gasoline. The problem is. they usually uren 't even involved 111 the blending! ~o in 
order to demonstr:.lle compliance "ith the renewable targets. they o11en end up needing to buy 
renewable credits. pieces of paper known as R INs. that are generated at the point where 
renewable fuels are blended into rure gasoline. This happens downstream from retineries at\\ hat 
inJu~tr) folks call ·-the ratk." 

I f you own one of those blending points and are not a refinery or importer. you don't have to turn 
those RINs into the government to sho'" compliance 'With its program. Instead, you· rc free to sell 
your RINs back to the refiners. o for some people. the Rr has turned out to be a welcome 
source of windfall profits. Who are these lucky lottery winners? In lots of cases. it" s large oil 
companies or big gasoline retail convenience store chains wirh enough resources to blend the ir 
0\o\ n rue I at the rack. 

What"s wrong 'With a fe\.\ big gasoline retail chains enjoying extra profits generated by the Rl s 
they sell on the market? \".1ell. nothing-if yo u're one ofthose chains. But if you happen to be an 
independent gasoline retailer (many of which are minority-owned) whose competition up the 
street is suddenly sitting on a pi le of cash, it' s not so great. It means your competitor's parent 
compan) has a newfound ability to spend mone) on buying up stations. or mak ing their stations 



look more appealing than yours. Whatever they do. it's not helpful to a small business earning a 
living as an independent gasoline retailer. 

Meamvhile back at the refinery. some are starting to feel squeezed. Each year. the renev.ables 
targets get higher. making those RINs more expensive. If you·re not blending fuel dmvnstream. 
you might start thinking about exporting the gasoline you make-which reduces the RINs you 
owe. And ifyou·re an importer. do you really want to go on bringing fuel to the U.S. if costs less 
to ship to somevvhere else? This is \Vhere things get hairy tor consumers-when incentives are 
being created to shrink the pool of gasoline available in the U.S .. which spells trouble for prices 
at the pump in the long run. And as some refiners get pushed over the brink. the possibility of 
price spikes gets even greater. 

There is a way to change all this. The government could have fuel blenders abide by the RFS and 
turn in the RINs they generate. Eliminating that gap bet\\een refineries and fuel blenders would 
knock out the middle-man market tor RINs. \\hich has given rise to an alarming number of cases 
of fraud and speculation by opportunists attracted to the high prices those pieces of paper fetch 
on the market. It would restore fairness to the gasoline retail market and eliminate artificial 
incentives to export fuel from the U.S. 

Our country has enough problems without needlessly creating ne\\ ones. Let's fix the RFS. 

-2-
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BUSINESS.~ANDECONOMIQ ' DEVEL.QPMENT 
:Resol ution ~ BED~17,-.1 ' 5:. 

A RESOLUTION URGING THE U.S. ENVIRONMENTAL PROTECTION AGENCY 
TO ADOPT RULES ADDRESSING PROBLEMS IMPACTING MINORITY 
CONSUMERS AND SMALL BUSINESSES IN THE RENEWABLE IDENTIFICATION 
NUMBERS MARKET 

WHEREAS. Congress adopted a renewable fuel standard in 2005, and expanded it in 2007. to put 
more biofuels in the U.S. market in order to improve the environment and energy security; 

WHEREAS. the Environmental Protection Agency developed Renewable Identification Numbers 
(RINs) as a way to keep track of each qualifymg gallon of renewable fuels; 

WHEREAS. big integrated oil companies and large gasoline convenience store chain are able to 
earn and sell RINs: 

WHEREAS, Renewable Identification Numbers can be sold and traded on a secondary market. 
separately from biofuels. increasing the likelihood of fraud . 

WHEREAS. the current method the EPA has chosen to demonstrate compliance with that standard. 
has caused both excessive Wall Street speculation and fraud in the market for renewable fuels, 
endangering the very purpose of the program: 

WHEREAS. adverse impacts on refining related to these implementation problems endanger 
gasoline supply and price. creating substantial unequal impacts for consumers living on fixed 
mcomes and in communities of color; 

WHEREAS. people of color own about 42 percent of independent gasoline retail stations. which are 
often squeezed by these implementation problems: 

WHEREAS. these implementation problems also create competitive disadvantages for small 
gasoline retailers and convenience stores with large numbers of minority owners: and 

WHEREAS, a simple administrative change to the program moving the point of obligation for 
providing renewable identification numbers. or RINs. downstream could fix the problem for gasoline 
consumers and small businesses. 

NBCSL RATIFIED RESOLUTIONS 17 



THEREFOR E BE IT RESOLVED. the National Black Caucus of State Legislators (NBCSL) calls on 
the U.S. Environmental Protection Agency to adopt a rule to address problems in the RINs market 
by moving the point of obl igation in order to eliminate incentives for excessive speculation and fraud; 

BE IT FURTHER RESOLVED. the newly created Quality Assurance Program should have a 
component that addresses how fraud impacts minority owners and communities of color; and 

BE IT FINALLY RESOLVED. that NBCSL send a copy of this resolution to the President of the 
United States. the Vice President of the United States. members of Congress. and other federal and 
state government officials as appropriate. 

SPONSOR. Representative Billy Mitchell (GA} 

Committee of Jurisdiction Bus1ness and Economic Development Pol1cy Committee 

Certif1ed by Committee Chair Senator Jeffery Hayden (MN) 

Rat1f1ed in Plenary Sess•on· Ratification Date ts December 3, 201 6 

Ratification is certified by Senator Cathenne Pugh (MD), President 

NBCSL RATIFIED RESOLUTIONS 18 



Aeronautical Repair Station Ass'n. Inc. v. F.A.A .. 494 F 3d 161 (2007) 

377 U.S App. D.C. 329, 261ER Cases 660,-2005.0.S.H-:-D.-(CCHfP3.2,899-

K~\CitC Ycflo\\ Flag- N~g.Lt iH! rre.otm~nt 

D~<hnguo~hc.J h~ Nallnnal f l.'t!erat1on of l·ederal [mployc:es·IAM v 

Vol'..o~k 1) ( .l ir . June R. ~01.:! 

494 F.3d 161 

United States Court of Appeals, 
Dist rict of Columbia Circuit. 

AERONAFTICAL REPAIR STATION 

ASSOCIATION. INC. et al., Petitioners 

\ ' , 

FEDERAL AVIATlON 

ADMINISTRATION. Respondent 

Aircraft Mechanics Fraternal 

Association, Tnter:enors 

Nos. o6-1091, 06-1092. 

I 
Argued March 28. 2 007. 

I 
Decided .July 17, 2 0 07. 

I 
Rehearing En Ba ne Denied Sept. 2 1, 2007. 

s~·nop5is 

Background: Aircra ft maintenance employers fi led suit. 
challenging final rule of Federal Avtcltion Aclmm1strarion 
If AA 1 that mandakd drug and alcohol testing. under 
Omnibu~ Transporta tion Fmployee Testmg Act. fo r a ll 
employees ol contractor:. and subc~.m tractors at an} uer 
who performed safety-related function.; for air ca rriers. 

Holdings: The Court of App<!als. Karl'n LcC'raJt 

l lenderson. Cm.:mt Judge. held tha t: 

111 ma ndatory t e~t ing was reasonably o::x tended to 
a1rcraft maunenance employees of noncerttficated 
~ubcontractors. 

,2) FAA provided adequate no tice of proposed rule: 

f3) FAA adequately re~pontled to employers' comments 
during rulemaking: 

[4] terms of rule were not vague in \ iolation of D ue Procc:.~ 

Clause: 

WES1LAW 

[5) mandator) Le~t i ng. d1d not ' iolatc FtlUrth Amendment: 

and 

f6l regulator) flexibil ity analysis w~ aeqLIIred. 

Affirmed 111 part and remanded in part. 

Sentelle. C'ircui l Judge. filed opinion. di~scnting. 

West Head111.1tes (l<.l 

Il l 

121 

Admini!>tTativi.' Law and Procedure 
..,. Carriers and public utilities 

Aviation 
.;,- Proceedings and on.ler~ 

Under C/rea·ron. the Court of Appeals reviews 
an mterpretation of statutory language by 
the feueral A >iation Adm inistra tion (FAA). 
by fi rst asking whether Congress has directly 
spoken to the prectse question at issue. and 
if it has. that is the end of the matter. and 
tht· court. as wdl a~ the agency, 1nu~t g1n: 

effec t to the unamb1guou!>l} c'\pn:~:-.ed mtent 

of Congre~~- 1f. however. the ~t<ttute 1s sdent 
or ambiguous with respect to the spccitic 
j o;~Ut:. the lJilt!SIJon for the t:l)ll rl ;, whether 
the ,lgency's answer is based on a permissible 
construction of the statute 

I Cases that cite this headnote 

Aviation 
.:-.,.. Rcgulatinn in general 

Federal A\' i<t lwn At.lmmt=-t ration (FAA) 
reasonably mcluded Ul fina l rule 
noncertificated <a ircra ft maintenance 
subcontracto rs of any tier among a1r earners' 
contractors whose employee~ were .. other 
air carrier employees" su bject to mandatory 
drug. and <lk ohol testlng. under Omnibus 
Transportation Employee Testing Act. along 
with carriers' direct employee~. since such 
!>Ubcontr<tctors performc::d ~afet } -sensitive 
func tion: FAA was not required to Walt to 
extend testing to such subcontractors until an 
accident occurred due to substance abuse. <lnd 



Aeronautical Repair Station Ass'n. Inc. v F A.A .. 494 F. 3d 161 (2007) 

377 U.S),pp~O.C. 329~ 261ER Cases 660. 2005 O.S.H.D. (CCH) P 32,899 

131 

141 

lSI 

Lc~ting all :-utx:ontractM~ as sewnd !me of 
defense in additJnn to a1rworthmess revie" 

by ccrllficJted cmnractor::. \\ clS reasonable. 

49 U.S.C A. § 45102(al(l); 14 C F .R. §§ 

l45.2fll(aJ(I). 145.217(b)(2. ~) . 

3 Ca:,es that cite thi!> headnote 

Aviation 

-.r Regulation in general 

Any error by Federal Aviat ion 

Admmi:>tration (FAA). m notice of 
proposed rulemaking. characterizing as 
"clarificatiOn '· new regulatory language 

extending mandatory drug and alcohol testing 
to all uin..:rc.tft rnainlt:nanc..: ~ubcontractors. 

despite FAA's prior informal position 
that such testmg was not reqUired fo r 
noncer tificated subcontractors. was harmless. 
where in terested parties had opportunity 

to participate and comment in rulemaking. 
mcluding additional opportunity to comment 

precisely due to FAA's conl11cting guidance. 
49 U.S.C.A. § 45102(al(l); 1-l C.f.R. §§ 

145 20l(a)l 1 ). 145.217(b)(2. Jl. 

Ca~e~ that CJIC thl~ headnote 

AYiation 
... Regulation in gener:.tl 

Federal Avwtwn t\dministratwn (FAA) 

adcquatcl} responded to mrcraft maullcnancc 

employers' comments regardi ng e~:onomi~.: 

impact offinal rule extending mandatory drug 
and c~kohol tc~tmg to aircraft mainwnancc 

employees of noncert1ficated subcontr.•ctors. 
'5111Ce FAA ~pecilically addre-;sed commems 
ahout costs and benefit:-. found industry 
survey submitted by employers was not useful 

or credible. and rebutted expert's opinion:. 
anal)'ling ::.urvey results. 49 U.S.C.A. ~ 

45102(a)(l); 14 C.F.R. §§ 145.201(a)C I). 

145.217(b)(2. 3). 

I Cases that cite this headnote 

Aliation 
""'"" Regulation in general 

WESTlAW 

161 

171 

Constitutional Law 
...- Aviation and au<; pace 

Any unce1 tainty regarding meaniug of 
"maintenance," in final ntk of Federal 
A vwthm AdrTJinistration (FAA) . .:~t.:ndmg 
mandatory drug aml alcohol te~ting to 

nonce1 tificated subcontractors' employees 
performing aircraft main ten:.~m:e . did 114.,\L 

violat.: D ue Pro..:c~s Clau~~.:. ~me.: uncatamt) 

exi~ted bd'ore FAA i~~ued final rule so wa~ 

not attributable to ru le. and employers could 
d anfy tem1's meaning. as they always could 
have. b) recourse to FA A's written guidance 
routinely rro\·ided on testing issues rai~ed 

by interested part ies U.S.C.A. Coost Amend. 
5; 49 U.S.CA. ~ 45102(a)(l): 14 C.f .R. §§ 
145.201(a)( ll. 145.2l7tb)(2. 3). 

I Cases that c1te th•s headnote 

Con<;titutional Law 
..,_. Trade or Hu::.mcss 

Courts reviewing vagueness challenges. under 
the Due Process Clause. allow greater 

leeway for regulat10ns and statutes go"erning 
business acti,·itie!> than those implicating the 
First Amendment. in that oo more rhan a 
reasonable degree of certainty in their terms 
can he de•nanded. LI.S.C A. Const.Amends. 
I. 'i. 

Cases that cite th1s headnote 

Searches and Seizures 
Sample~ .wd te~ts. 1den tlfica tJon 

pro~:edures 

Aircraft tuamten:mce employee~ of 
nonccrtJficatcd suhcontractors were not 
subJected to unreaso nCJble searches 111 

violation of Fourth Amendment by 
mandatory drug and alcohol testing 
required under tina! rule of Federal 
AYiation Ad ministration I FAA). given FAA's 
~:om pelting intere:st in ensuring air safety and 
qumtessent ial nsk of destructwn to hfe and 
property posed by sub:,tance-impaired lapses 
of maintenance workers at any t1er. U.S.C.A. 

------ ---



Aeronautical Repa1r Station Ass'n. Inc. v. FAA .. 494 F 3d 161 (2007) 

377 U.S App 0 C 329 26 IER Cases 660. 2005 0 S.H 0 (CCH) P 32.8!)!) 

181 

(on\tAmcnd 4:49 USC A. &45 1021al(ll: 
14 ( I· R ~ 14'i ..,011,.)( I l. 1-l'i 217(blC2. 3). 

I C.•~' that dte thi~ hl•adnote 

\' iat ion 
Kq•ul,ltton tn gt>neral 

Am:ralt matnt~o:nance contractors and 

su lx:ontt.tl:h.lr\ \\t'te "regu lated employers." 

reqlllrmg Feder.tl A\tallon Ad mmJstrat ion 
If AA) to conduct rt>gulatory Oe:..ibility 

ana lysi~ of ~:c:onomic.: impact on employers 

hy fit MI ruk requmng mandator) drug 

and alcohol test ing for their empl('}ees: 
although rule wal> tmmetliately add ressed 

to air carrier~. their aircraft maintenance 

contnK·tor.i. and ~ulx:<.lO t ra~.:tors v.ert: di rectly 

aff ected and therefore regulated by fina l 

rule \\h11:h cxpn::-.s ly required tht>t r employee' 

t~) IX' tc.,h:d, d nJ FAA's tina) economtc 

evaluation of Impact on mdustry was not 

fi n.ll regulatOr) fle\lbtht\ anal~ sis explainmg 

v.h) FA \ reJ~teJ a lternati\'es to final rule. 5 
l S C A ~ 601(a): 49 L S CA.~ 45102(a)( I 1: 

14 C I .R. ~ 145.20({.tJt P. I~) 2nl"IH2. Jl. 

l ( a~cs that cite tim• hc,tdnute 

* l flJ On Pc tllJClll)\ for Renew o f a F m.tl Rule of th~ 

I ederal A\ia tton Admin i ~t ratwn. 

Albert J Crt\ ra) and i\ndrcw r> Ht>rman argued the cause 
for thl' r rtt!IOOCfl>. J<:rc w. Glo\1.'£ anJ MarshallS. F tller 

were o n brtcf. 

Edw.ml l ltmmelfJrb. Attorney. United States 

Department uf Ju~u~. argued the cause for the 

re~pondent. Peter D. Ketsler. AsM~t.tnt .\nome} General. 

Leonard S..hallm.m \ttorne). L ni ted St,u e ... Departmem 

of J u\t t~o:c anJ Paul \1. Geter. r\sststant General Counsel. 

Federal Motor ( arncr Safct) \ dministrat ion. were 

~Ill bnd. Mark. \\ Penn.tk.. Att.Jrne). Llni ted States 

Department of JU\tiCe. entered an appearance. 

WESTLAW 

Lei.' Seham anJ Jamc., R Khm..1~k1 \\l.'rc on bnef f01 

amtcu ... Lunac Atrlfalt \.l edldnt~:- Fra t~rn.JI As:.octalton 

m 'uppllrt ~~~ the re~pondent 

Bdnn.• Sf Tfll E. Hf,DI RSO"'' ami TATFL. 
l trl lllt Judge' 

Orin inn 

Opin10n for the Cllllrt filed by Ctrcutt Judge 

II E'\iDERSON. 

Dts!>entmg opum>n lilcd by Ctrcuit Judge SENTELLE. 

KA RF.N LcCRA J-T HENDERSON, Circuit J udge: 

The petlt toner-. 1 challenge a fi na l rule (2006 Final Rule 

or Rull.') of the Federa l Aviation Administration (FAA) 

wht~o:h amc:nds tts drug anJ alcohol testmg regulations. 

promulgated rur,uant to 49 l1 s c ~ ..t5102(a)(l ). to 

e\pre'-.'>1)- m,tndJtl! that ,ur earners require drug and 

alcohol test-; of .til employee~ ofttscontractors- mcludmg 

employees ot subcontractors a t any tier-\\ ho perform 

salet~·rdateu fun~o:tJon' 'u1..h ,c. aircraft maintenanc.:. 

'' nl id ru,• .mc1 \ k·nhol V1 j,u-.e Pre\ COtton Programs for 

Pcr~nnnd Lng.tged 111 Spc~1fn:J '\.\ l<ltton <\ell\ rties. -, 

fed.Ke~ 1666 (Jan 10. :!006) The petJttoner" challenge 

th~: Rule lltl the ~routlll' th.tt It unpcrmtsstbl~ c\pdnds 

the scope of empkwee5 te~ted in violot1on ot the 

unambtguous '>tatutor\ language ot sect ton 45102( a )I I). 

the Admmt:-. tratt\'C f>n,ccdUic All. 5 Lt.S.C. S* 701 06. 

anu the I o urth ..tnd r tfth Alllcndments to the United 

States Constitution. In additil)O. they challenge the FAA's 

conclmtOn tha t it W<t.., no t reqUired to conduct a regulatory 

l1c\lbthty ana l y\1~ under the Rt:gulatory rlcxtbtltty Act 

!RI AI bccau'>C the Rule doe~ not ha\e a significant 

adver~t· d ft:ct on ~mall cntit ic' For the reasons <;et forrh 

bckl\~. we upholJ the 'llb,t.mu· oft he R uk hut reJet:l the 

F /\A's RF \ detcnntnatton 

Th~ pcttlil>nn~ Ml A~ron.Jullcal Rcpa1r Stallon 

\ -.•v.:tauun. I n~ . Ptl"nuer MNal Fimshmg. 

In• P.Ktlk Propelkr lntemalivnal LLC. Tna' 

Pnc:um.tl'l.'' S)' J n~ Suluuon~ l\lfg .. ln.: and 
Randall C li tgh~mllh. J-ortner l:.ngg. & ~1 fg. .. Inc 
and \.1 tn.l\ l.'rup Jthltan mtcncneJ a~ petitioners. 

I. 



Aeronautical Repatr Statton Ass'n, Inc. v. FAA. 494 F.3d 161 (2007) 

377 U.S.App.D.C. 3.29. 26 IER Cases 660. 2005 O.S.H.D (CCH) P 32,899 

The FAA tirsr promulgated drug testmg regulat ions in 

J lJ88 pursuant tu the Congress's general dt rective m 

.tCJ U.S.C. app. * 142 1(.t){6) (1':)88) that the Secretary 

of T ransportation '·promote safe ty vf fl ight of civil 

a1 rcraft in a ir commerce'' by prescn bwg ··reasonable 

rule" and n::gula tions. or *164 minmw m standard~. · · See 

Anti Drug Program for Per~(1nnel E'ngaged in Srecifird 
Aviation Acti\> ities. 53 Fed Reg. 47 024 ( \)\'. 21 . llJ~8) 

tl98S Rule). 2 The IY8R R ule required th<tt each employer 

te~t ··each of its employees who perform:." one of 

etght enumerated "sensiti\·e safet) - or security-rela ted'' 

fum:tions. 14 C. FR. § 21.457 (I 992). 3 anu defined 
··employee" as "a person who perfo rms, ei thl:r directly or 

by contract" any o f the ~numera ted funct ions. 14 C.F.R . 

pL 121. app. H II (1992) 

2 In its adv,IJlce not it:e llf propo.>eu rulemaking. the 

r AA had invited commenb on both drug and alcohol 

abu~e and rcgulauon . .lt't' l9SH Rule. 53 Fed. Reg. 

at 47.024. but ulumately "excluded the issue of 

alcohol testing from thfe) rulcmaklng for a variety of 
reasons." 19XX Rule. 53 I·cd.Rcg. at 47,04R. 

The eight functions hsted were: 
a . Flight crewmernher duti~ 

b. F li!!hl a!lemlant dutie~. 

c F lieht mstrucuon <11 ground tnstrucuon dut1es. 
d. Fhght le-.ling dutie' 

c. Atrcraft di,patd1cr or !!fOund dbpatchcr duties. 

I Atrcraft mamtenance or ptewnuve m.l tn tenance 
Jutie~ 

g. A\'iation ,o,ccurity or screening Jutit·>. 

h Air tr;lffic conu ol d uties. 

53 1-ed.Rcg. <~ I 47.05f< (codified at 14 C.l· R. pt. 

121. app. I~ II) . 

In 1991 the Congr..:s~ enad\'J the O m n•bus 

T ransportation Employee T ~~tiug Act (O mnibus Act). 

which for the first time e>ipressly directed the FAA to 

promulgate alcohol and drug testing regulations: 

T he Adm inist ra to r shall. in tht' 

intert:st o f aviation safety. p rescn be 

regula tions within 12 months afte r 

[October 28. 1991 1. Such regul<1 tions 

shall establish a program which 

reqwres air carriers and foreign ai r 

carriers to conduct preemployment. 

reasonable suspicion . random. a nd 

post-acddent test ing of ij irmen. 

ere\\ members. ai rport security 
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screening contran per:,unnl'l. ami 

o ther mr nlfrrer employees 

respon:-;ibl..: fo r l>afct}-sen'li tive 

functions (a'i dctcrmmcd by the 

i\dminbtra tor) for use. in violation 

or IHW or federal fl'];!U lation, 

of alt:l1hol or a controlled 

substance. J'hc Admm1strator 
may also prescribe regula tions. 

:t ~ th t' Adminis trator consider'> 

a ppropria te 111 the mterest of safety. 

for the conduct of periodic recurring 

te~llng of such employees for such 

use in violat ton of law or Federal 

regulat ion. 

Pub.L No. 102 143. tit. v. § 3. 105 Stat. 9 17. 953 rOct. 

28. 199 1 )(codified a t 49 U.S.C. app. ~ 143-1: recodified. as 

amended. at 49 U.S.C. * 45102(a)( I)). 

Pursuant to the Omnibus Act. m 1994 the FAA 

re\'ised its drug. testing regula t ions, Antidrug Program 

for Personnel Engaged in Spe~ilied Aviation Acti-.it tes. 

59 Fed.Reg. 42.922 tAug. 19, 1994) (1994 D mg R ule). 

and promulga ted regulut1ons for the first time for 

ukohol t e~ting. A k ohol Mi~u:,e Prevention Program for 

Per;;unnel Fngag.:d 111 Sp..:ctlicJ Aviatton. 59 FeJ.R..:g. 

7380 {feb. 15. 1994! ( 1994 Alcohol R ulel. Both the 

1994 Drug R ule and the IQ94 Alcohlll Ru le: rcqum:d 

that an '\ :mploycr'' le:-.t each C11n:red "emplo)ec:· agam 

defined as ''a rer~on who performs. ei ther di rectly OJ by 
contract" any of eight Ji.;ted '·sa fety-sen.~ i t i vc" functions. 

5<J Fcd .Rcg. at 7.3ll0 (alcohol), al 42.928 (drug~). Both 

rules also listed the same e1ght fu nctwns. which were 

substantia lly the same as those in the 198S R ule. sec supro 
nolt' 3 · 

I. Flight ctewmember dut iec; 

2. Flight attendant u uties. 

3. F light instruction duties. 

4. Aircraft dispatcher duties. 

5. A trcraft maintenance or pre,·ent ive maintenance 

duties. 

6. Ground security coordinato r duties. 

7. Aviation screening duties. 
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*165 8. Air traffic control duties. 

59 E ·d. Rcg. al 7391, 42.92R. 

On F<:!b ruary 28. 2002. the FAA issued a notice of 
proposed rulemaking. seeking to re,·i~ Its drug and its 

alcohol test ing regulations. Antidrug and Alcohol :'vtisuse 

Prcvcntw n Programs for Personnel l.:ngagcd in Specified 

Aviation Activities. 67 Ft!d.Rtg. 9366 (Feb. 28, 2002) 
(N PRM). S1gnificantly. the N PRM propo~ed to amend 

the definition of a covered ''employee'" subject to tes ting 

as " (e]ach employee who performs a funct ion listed in thi~ 

section di rect ly o r by contract (including by Jllbcontratt ur 
any tier) for a n employer." 67 Fed.Reg. at 9377 {drugsl 

(proposed to be codified a t 14 C. F.R. pt. 121. app. I * II H. 
9380 (alcohol) (proposed to be codifte<.l at 14 C.F R pt. 

121. app . .I ~ Tf) (emphasis added). TJ1e F AA explained 

that It proposed includmg the ital icized language " to 

clarify that each person who performs a safety-sensi tiYe 

function directly o r by any tier of a contract for an 

employer JS subject to testing:· 67 Fed.Reg. a t 9368 

(emphasis added). The FAA maintained that th(' added 

language did not work '"a substantive change because the 

current rule language states that anyone who performs 

a saft:ty-~ens ttive function 'direct ly or by contract" must 

be tested'' and ''[t]he regula tions have always required 

that any person actually performing a :.afcty-M:nsi tiw 

fun<.tion be tc::-ted. anJ we are propo~ing to cldrify that 

performance ·by contract' means performance under any 

tier of a contract." ld at 9369. T he FA ,l\ furt her explamed 

thai 1t bcheved the clanfication uecc%ary hec<IURe of 

"contlicttng gwdance provided t>y the FAA .'' Jd 4 T he 

N PRM requested "comment on [its] proposal hl clanfy 

th1s subject." Jd. at 9370 

4 On 1he " connrcung g:mdance." vee intra Pan 1\'.H. I. 

In early 2004 after recei,·ing a substantial nlHnber of 

cri t ical comments. the FAA is..;ued a final rule m which 

it announced that. "[i]n order to gather more information 

on the concerns expressed by the commcntcrs:· it was 

" no t adoptmg the proposed revision in th[eJ final rule'' but 

would be "pub li~hing a Supplemental Notice 11f Proposed 

Rulemaking (SN PRM) in the near future." Antidrug 

and Alcohol M isuse Prevention Programs for Personnel 

Engaged in Specified Aviation Acti\itics. 69 Fed.Rcg. 

1840. 1841 (Jan. 12. 2004). 
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On May 17. 2004. the FAA puhli~hcd the SN PRM. 

addn:o;smg the o.;ubcontractor I '\SUe at length and 

re~ponding to comments 1t had rcccl\ cd . Antidrug and 
Alcohol M isuse Prevention Programs for Personnel 

Engaged m Specified Aviation Activit ies. 69 Fed .Reg. 

17.9~0 (May 17. 2004). The SNPR M agam propo<>ed 

adding the ··subcontract a t any tier·· language J.nd 

reopened the subject for public commen t. 

The 2006 Fmal Rule. 1 ~sued January I 0. 200n. amended 

the testing regulations. as proposed in the NPRM and 

the SN PRM . to require testing employees who perform 

the listed fu nctions " directly or by contract (mcluding by 
subcontract at any Her) . .. Ant1drug and Alcohol M i.;;use 

Prevention Programs for Per~onnel Engag.:d in Specified 

A viat10n ;\ctivitiec;, 71 Fed. Reg. 1666. 16 76. I 677 (Jan 

10. 2006). l n addi t ion. the FAA certified that the 2006 

Final R ule "w1ll not have a sigmlicant economic impact 

on a substantial number of small entities·· and that it was 

therefore ··not required to conduct an RFA analysis." 71 
Feu. Reg. at 1674. 

The petit ioners filed petit ions for review on M arch 10 and 

March I:'\. 2006. 

Tl. 

The peti tioner~ challenge the 200(• Final Rule on four 

grounds. We addn:~s each ground separately. 

*166 .4. Statutor~r Authority 

111 First. the petitioner::: assert that the scope of employee 

testing expressly reqwred undet the ]006 Fu1al Rult>­

includinv t:mployee~ uf ... ubcon tractors ·•at any tier· ·­

e"<ceeds the I· AA's s tatutory authonty under the Ommbus 

Act. We review the FAA's interpretation of the statutory 

language u nder the familiar two-step framework of 

Chevron L'.S.A. Inc 1'. Naturul Resources De.fenst' Council, 
Inc .. 467 U .S. 837. 104 S.Ct 2778.81 L.Ed.2d 694 (19l\4). 
U nder C/ll!l'J'On. we ask first "whether Congres~ ha.c; 

di rectly spoken to the precise quest ion <It issue": if it has, 

" that is the end of the matter" and ''the court. as well as the 

agency must give effect to the unambiguously expressed 

inten t of Congress." Chel'run. 467 U.S. at 842-43. 104 
s.n. 2778. If. hU\\ever. ' ' the ~tatute is ~il ent or ambiguous 

with respect to the spe<.:ilic issue. the question for the court 
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1s whether the agency'<; answer i~ hasetl on a permissible 
con~truct1on of the statute .. /d. at X43. I 04 S Cl 
'2778. The Omn1bus Act directed the ~- AA to establish 

regulallons requiring testing of ··a,rmen. crewmembt'r~. 

airport security screening contract personnel. and other 
a1r carrier employees responsible for safety-~ensiti\'e 

functions (as determined by the Administrator)."' I 0:' 

Stat. at 953. We conclude that the statutory langu.1gt: ~~ 

ambiguous as to whether the testing requirement applies 
to employees of all subcontractor'. at whale\ er tJ t'r. a nd 
that the FAA reasonabl) construed the statute under the 
second step of C!tevron to determine that it does. 

I. "Othrr air carrit'r emplo~·ees'' 

Ill First, the FAA reasonably concluded that the phrase 
"other air carrier employees'' can include employeel> 
of an air carrier's contractors as well as its direct 
employees. Although not perha ps its most common 
me~ming ... employee" can be used to refer to <in employee 
of a contractor as well as to an employer's direct employee 
See Wash Metro. Area Tramir Auth 1'. Jfllrnson. 467 U.S. 
925. 933. 104 S.Ct. 2827. 81 L.Ed.2d 768 ( 1984) (while 
" \\ Ord 'employee' denotes a contractua l relationship 
and a contwctor never is contractually bound to the 
~::mployees of a subcontJ<ICtor:' general contractor and 
11 ~ suhconlractur\ cmployc<:s were held to be "cmplo}cr" 
.wd "employees under ~ect1on 5(a) ol Longshoremen's 
• md Harbor Workers' Compensation Act. 33 U.S.C § 

905(a), ba:-.<"d on ~ tatutc's languag~:: and history (mternal 

lJUOtatiOn ornlttcd)J. Indeed. the language of tht: On111ibus 
Act md1cates the Congre~s may have mtended that 
"employee" ha\'e just such an expansive meaning. On 
its face. the Ommbu:o. Ad as initially enacted expres-,.ly 
required tcstiug t:mployet::> of <'Crtdlll contractor:. (Ill 

.1ddition to direct employees). namely. ··wrport security 
screening conlmN personnel."' 105 Stat. at 953 (emphasis 
added). Further. the phrase ''and other a1r c;;1rncr 
employees:· immediately foll owing the list of the three 
specJtically enumerated testmg categones. suggests that 
the Congress considered ''airport security screening 
contract personnel" to be employees just as it did the 

other t wo listed classes ("ainnen .. and ··crewmembers"). 5 

!d. (emphasiS added). *167 Else the \\ ord ''other:' used 
111 the sense of "more" o r "additional.'' vee WebMer\ 
Third New lnt'J Dictionary 1598 ( 1993), would have been 
entirely inappropriak. Sec also S Rep. No. 102-54. at 
18 (May 2, 1991) (''groups of c>mpfo_\ t!l'.l required to be 
covered by the new testing programs indutle airmen. crew 
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members. and arrport semrnr .Hr('ming con/ruN rwrwmnrl 

") (emphases added). The juxtapOsition of the statutory 
terms likewise suggest~ that the class of ' 'other air earner 

employt:t:~»" ~ubJecl to tr:sting can be read tu include othe1 
wntractors' employce~-a point the petitioner~ do not 
dispute. 5.'eC' Pet'rs Br.at 9 ("A person need not be on an air 
carnds payrollllllJUlllif} as an 'air <..'a rrier employee.· fhe 
indu:.tr). forexamrlt:. ha~ lung accepted that employees of 

certificated repair stations m..ty meet th1s Je:;cnptit)n .... ''l. 
They do. however. v1gorously contest that the phrase 
includes employees of all subco ntractors (at whatever 
t1er. whether or not "certific;Hed'' ), contending. instead 
that the phrase cannot reasonably embrace employees of 
"noncerllficated'' subcontractors. Before addressing their 
argument. we provide some background on the FAA's 
certificated ma intenance program. 

5 In 2001. the Congrc:.s enacted the AYiution and 
TransportatiOn Security Act (ATSA). Pub.L. No. 
1117 71. 115 Stal. 597 (2001), \\hich "creat(edJ <t 

ti.>deral work Iin ce to •cn·en pas;engers and cargo at 

commercial a i rport~." Am. Fnfnoj Gu1•'t Emplo_n'e~ ,. 

Lor 36"' F.:-d 932. 934 (D.C.Cir.20<MJ. Accordmgly, 

it amended the alcohol and drug testing statutes by 
striking "contrac t personnel. .. "comr.tct employee'' 

and "contmct employees" throughout Ch.tptcr 45 I of 

title 4Q ot' the U.~ .Code (mcludmg section 45102(a) 

(I)':. reference tu " ;11rport -.ccun1y •.:reening contract 

JXP.>onn~r·, ~ntl rqJldling the term>, rc.,J)I:cti\d~ . 

\\ Jth ··per,onnel," ··employee· and '·rmplovet"s.'' 
ATSA ~ 139. I I 5 Stat at MO There i~ no indica1ion 
the Congn:s;; intended th<' amenJments to preclude 
contmued tre-ntmcnt ot contractor,· emplo)ee, a' an 
Larri<'r~· empto~~-e~ \ llbJCct to tc:<,tmg. a~ they ~ere 
treated unJcr the 1988 Rule aml the 1994 Ruk . both 

of wh1ch defined a covered ''emplowe" a~ "a person 

\\hu txrform:.. ei ther dtrc~.:tl) ur b)' ~.:ontract." one of 

the c1ght hstl"d fundwn> 

J\$ the petitioners c"plain. air carrier:-. "routinely'' ~on tract 
wah repair st.ttions that Me: ··ccrllficatcd·' under 14 

C.F. R. ch. L subLh. H. pt. 145. Pet'rs Br. at 7. A 
Part 145 repa ir station is authorized to "{p]erfonn 
maintenance, rre\'entive maintenance. or alterations'' on 
aviation components or to "[a]rrange for another person ... 
that is. a subcontractor. whether certilicated or not. "to 

perform the maintenance:· 14 C.f.R. § 145.201 (a)( 1 )(~). 6 

If the subcontractor is nor certificated, the certificated 
repair station "must ensure that the noncertiticated person 
follows a quality control system equi\·alent to the system 
followed by the certificated repair station.'' id. * 145.202(a) 
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(2). and must apprO\e the avtatinn componen t f0r return 
to sen•Jce. sec id. ~ 43.7. 145.217(b) ( " 1\ cert iflc<lled repmr 
station may cun tmct a ma intenan,·e functio11 pertaining to 
an article to a noncert ificated person provided- (I) The 
noncertiticated person follows :t quality control system 
equl\·alent to the system followed by thc certificated n:pa1r 
station,(::!) The cerulica ted repair station temains di rectly 
in charge of the work performed by the nonc.:ertilkateJ 
person: and (3) The certificated repair station verifies. by 
test and/or inspection, that the work has been pertonned 
~a ti~fac torily by the noncert ificated *168 person and 

that the art icle is airworthy before approving it for 
return to service." ). Wllh this background, we first 
address the FA A's interpretation of the statut01y hmguage 
as extending to employees of subcontractors gener<tlly. 
then consider the petitioners' objection to employees of 
llt)ncertificated subcontractors in particular. 

6 SectiOn 14S.:!OIIa) provides. 
ta 1 A certt fica ted repair station ma~ -

( I ) Perform maintenance. preventive 

maintenance. or alterations in accordance with 

part 4J on any article for which it is mted 
and with1n the limita tions in its operations 
spcciftcation5 

(2) Arrange for another po:r-.,ln to pcrfnrm 

the maintenan~X, preventin· mamtenancc, or 
aheratwn" nf any arllcle f<lf which tht' 
L'CriJtic,tteJ repai r \lal10n io, ra ted If tlwt 

rer~un i) not certilka tcd under P<Ht 145. the 
certtlicated repatr stauun mu~t en,ure thai the 

nom:erulic;tted pt'tSon folio~' , t quahly control 

sy,tem cquiYaknl to the ;;ystt•m follo\\ed by the 

c~ rlllicatt'd rep,tir statwn. 

(3) Appro\c for re turn tu scnice an} a rt icle 

lor whtch tt 1s rated after 11 has performed 

maintenance prt'wntivc main1enanc.-~ or an 

alterallun m oiCcorJam:e wi th part 43 
45 C.F.R. ~ 145.20l(a)( 1- 3). 

fi r~t. as to employee'! of subcontractors generally. ha,ing 
concluded that the statute itself expressly contemplates 
te'> tmg certam contractors' emplo) ecs ("atrport ~ecunty 
screening contract personnel") and that the statutory 
phrase "other air carrier employees" may include 
contractors' employees. we see nothing tn the statutory 
language that prevents the FAA from a lsu treating a 
Sllb contractor's employees as sta tutory "employees"' of 
air carriers. The Omnibus Act itself doe:s not ment1on 
subcontractors and we bdie\c the FAA. under Chcl'run 
~tep 2. reasonably included subcontracto rs among the 
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contracwrs whol>c employee~ are ''tnhcr atr earner 

employees" subJeCt to testwg The FAA soundly re~soned 
that ··it is important th~t individuals who perform .my 
salet]-~ensi tiw rum:twn be subjeL'I to dntg and alcohol 
testing under rhe FAA regulatJnns·· and that to conclude 
(l lhcrwiSL' ··would be wcon~ tsten l \\ tlh <1\talJl)n safl:t}.". 
2006 Final Rule. 71 Fed Reg. at 1667. 

As ro r employees of "noncerti ticated"' subcont racwrs in 
parttcular. we believe that they too may be reasonabl) 
treated as "other air carrier employees" and thus 
subject to mandatory testing under the Omnibus Act 
The petitioners do not object to the FAA's requiring 
drug and alcohol teo;ting ol certificated suhcontractors' 
employees. noting that the a\·iation industry "has long 
accepted that employees of certificated repair stations 
may meet thi:> descnption because they work in the 
avia tion industry, deal diret:tly and routinely with ai r 
carriers. are heavily regulated by rhe FAA. and (like 
an air carrier's own specially licensed em ployees) are 

in volved in the nitical function of making airworthiness 
detem1inations," Pet'rs Br. at 9. They imist. however. 
that employees of '"noncertificated'. subcontractors may 
not be: considered a ir carrier "emplo)'ees'" subject to 
mandatory test in~ and they offer what may well be a 
vahd ground lor treating. certJticated and non~terllficated 

subcontractors differently. namely. that " [flor certificated 
entities . ... drug and alcohol tef'.t ing. logJC<tlly operates .1~ 

part and parcel of an already-comprehens1w program of 
government supervio;JOn .. so that "the certtficated finn­

precisely because it chooses to be certificated can he 
seen as actin.~t a~ an alte-r ego of the ai r carrin. ~o that 
its workers can be fatrly charactenzed as ·atr earner 
employees ' ., ld. at 15. Thl$ distml'tion, however, 1s not 
mandated by the language of 'iCCtJon 45102(a)(l) which 
says nothmg about cerhficauon ref nun. What ~cctwn 
4.51 02(al<l) does require is that the FAA Administrator 
tktermme tho'"" "'a fety-,enl>itivc fun.::t ions"-JXrformeu 
b) othcr !han ~;.um1cn, crcwmembcr~. [and] mrporl 

:>ecunty screenmg contract personnel"' -subJect to drug 
and alcohol testing and the FAA has consistently and 
re11sonably included aircraft maintenance \\Ork among 

~uch functions. Se( 1994 Alcohol Rule, 59 Fcd.Reg 
at 739 1 (including a1rcraft maintenance or preventive 
maintena nce duties among "safcty-~cns itive·· duties): 1994 
Drug Rule. 59 l ed.Reg . at 42.92R (same): (f. 1998 
Rule. 53 fed .Reg. dt 47,058 (includmg "maintenance 
o r pre,·entive maintenance'' among "sensitive SCifety- or 
se~.:u nty-related "' duties subject to drug testing). It is 
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not unreasonable. then. to construe the statute. as the 
fAA docs. 10 require tcstmg of m.untena nce emplo)ees, 
certiftcuted o r twt. in order to ensurt> that <tllmamtenanct: 
1vork. by whomever perfo rmed. is done p10perly and 
th<~l c:-ach ,IYiation component *169 is safe fo r aviation 
u~e. In the f AA's view, it "would he inconsistt'nt with 

3\'iation safety for individuals performing ma Jntt: rwncc 
work within the certificated repair station to be subject 
l\l drug ami dk<1hnl te-.t ing. \\ h1k mdividuals pcrfPrming 
Lhe same mainten<tm:e work under c:1 subcont r~h:t would 
not be ~ubjec t to drug and alcohol testing."' 71 Fed.Reg. 
&t 1670. The petitioners nonetheless cite four .. principle;) 
of statu to ry interpretation." Pet'rs Br. at I I. wh ich they 
contend, undermine the FAA's interpretation. Wt? find 
none of them compelling. 

The petitiOners first a~sert the fAA's mterpretation 
"would offend the basic principle that statutes 'must be 
harmonized' " because it " runs headlong into a robust 

congressional policy of promoting the nation's !>mall 
busmes~es ... Pet'rs Br. at II (quoting 82 CJS Statute~ 
~ 352: citing 15 ll .S.C. s 63l(a) ("' It is the declared 
policy of the Congress that the Government should aid. 
~.:oun:.el, assist, and protect, insofar as is possiblt:. the 
mterests of small-bu~ iness concern~ .")) W e note no 
di~harmony m the FA A's r.:gub tinn. The Congres~ ha~ 

proi'Jded a spec1fic statutory procedure under the Rf A 

10 ensure that "agencies ~hall endeavor. consistent \vith 
the objectives of the rule and of a pplicable statutes. 
to fit regulatory and informational requirements to the 
scale of the businesses. orgawzations. and governmental 
JUrisdictions subject to regulation ." RfA. Puh L. No. 
96 354 ~ 2(h) 94 Stat li M, 1165 (19ROJ, This is the 

procedure wh1ch the Congress mandated to harmoruze 
the express mterest advanced in the Omnibus Act's testmg 
pnwi~oions "th~: intere:-1 t~f a\ ialion sa fety:· 49 tT.S.C. 
~ 45J02(a)( I) v.1th the concerns of small busine~ses. If 
the.' FAA properly follow' the p rocedure in it-; rulemaki11g 

- a mat ter we addre:-,s "!Ira Pari li .D-it d1scharg:e~ its 
respons1bihty in th1s regard . 

The petit ioners next assert the FAA's interpreta tion will 
impermissibly'· 'imping(e] upon important state interests, ' 

" Pet'rs Br. at 1 I (quoting BFP 1'. Re.wlution Trust Corp., 

51 1 U.S. 531. 544. 114 S.Ct. 1757. I 28 L.Ed .2d 556 ( 1994)). 
because "extension of the federal go\ernment's drug-and­
alcohol testing regime to noncertificated subcontracto rs 
ne.ccssarily will disrupt state choices about both ( 1) the 
privacy interests of local employees and Ii i) the business 
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prerogatives ol local emplo)ers," id (~tutc ~tatutory 

citat iOns omitted). This argument fa1ls. ho\\cvcr. bcrause 
lhe Ommbus At.:t e"\prcssly preempts !'tate drug te~tmg 
laws. See 49 IJ .S.C. § 451 Oft( a) ("A State or local 
governmt'nt ma} not pre~cnhe. 1~sue. or contmue in dTe<.:t 
a law. regulation. sta ndard. or order that is mcons1skn1 
\\ 1th rcgulallonl' prescribed under this charter."). 

Third. the pet1tioners contend that th~ fAA's 
intt>rpretation ··would violate the rule that: 'A stat ute must 
be constru..:J. tf fair!) poss1ble. so as to avoid not only the 

wndusiun tha t it is unconstil utional but also grave doubts 
upon that score:.' ·· relying on its contention that the 2006 
Final Rule violates the f ourth Amendment. Pet'rs Br. at 
I::! (quoting Almrndarc:- Torres v. Unit eel States, 523 U.S. 
224.237.118S.Ct 1219.140L.Ed.2d350(1998)). Asou J 
thscussion below reveals. however, the petitioners' f ourth 
Amendment ch<JIIenge otTers no ''grave concerns" about 
the 2006 Final Rule's con:,titut ionali ty See infra Part JI .C 

Fin:.t lly. the pelltJOners assert the FAA's interpretation 
ignores the "context" of the legisla tion- namely, the 
··major lega l and political concerns" that widespread drug 
testing of cmployees might rai ~e. Pet'rs Br. at 13-amJ 
the Congre~-;·s own ad monition that '' the Administrator 
he very selective in e\tending the coverage of this 
provision to other categones of a1r earner *170 aud FAA 
employee<>" and tha t "(the statute] should not be treated 
as an open authorintJOn to test all aviation industr) 
employees." ~. Rep. No. 102 54. at 18 (May 2. 1991). 
In the quoted report. however, the Congress singled out 
..mechanic~ .. as among the emp!Pyees required to be te!>tcd 
'Tal~ defined in statute and regulalion.'' Jd at 17 And 

nowhere does the legislatiVe hi5tory distinguish between 
mechanics employed b:- certificated ~ubcontrac tors and 
th\l:\t' employed by nOJ\I.:ertJiicated 'ubcontra<.:tor:-.. 

2. "Employet'S Responsiblt for Safety -.."iensiti\'e 

Functions"' 
Second. the petitioners assert that the FAA 
exceeded its statutory au thonty because noncertificated 
subcontractors' employees are not "employees responsible 
for safety-sensitJ\e functtons" as required under section 
45102(a)( 1 ), They argue: that under FAA regulations. if 

··a certificated repair station has used a noncertificated 
subcontractor, only the certificated repajr stat1on i~ 

·responsible· for the safety aspects of the subcontractor's 
work." Pet' rs Br. a t 18 (citing 14 C.f R. § 145.117(b) 
(2). (3) (requiring certificated repuir stat ion to \erify 
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~ati!>factory performJnce of sutx:outracteJ noncatificated 
work anJ airworthJDC% nf aviation compon~·n t before 
rt turn to strvice)). The FAA responds that "respons1blt: 
for "' as used in section 45102(a)(l) does not mettn ·· legally 
re<;pon ~J I>Ie fM ... as the pe ti tioners. ar~ue. hut <;nnply the 

agt.·nt'' or ··caU1>t'." m thi ~ case J enotmg the person 
performing the maintenance worl-.. FAA Br, at 26-21. 

The FAA\ Interpretatio n <lf the phrase "responsible 
for" IS a permiSSible one . . •;ec Webster's Thn·d Ne"' 
lnt'l Dict ionary 1935 (1993) (defin ing ··responsible" as 

··answerable a~ the primary cause. motive. or agent"). 
Hines 1'. Blue Cross Blue Shield of Va , 788 F .2d I 016. 
1018 (4th Cir. J9R6) (''The ordmary meantng of a ·person 
responsible for such injuries' is the person who caused the 
mjnrics. who did the damage."). Because the Congrc:ss 
expressly directed th~.: FAA Adminbtrator to determme by 
regulation those "other a1r carrier employees responsible 
for safety-sensitive functions.'' we defer to the FAA's 
1nterpretat10n. See Envtl. Def 1'. EPA, 489 F.3d 1320. 

1328-29 (D.C.Cir.2007l Uf Congress .. ·has explicitly 
lt~ft a gap for the agency to fi ll.. " we uphold agency's 
"reasonable statutory interpret~llton") (quoting 0Jo•ran. 

-46 7 U.S. at 843-44. 104 S.Ct. 2778). 

B .• 1dmini.\fl'llfit•c Prnc£'dw·e l et 

'\!ext. the petitiont•rs contend that reqUJnng testing of 
mamtcnancc employees of all subcontractors Yiolates the 
APA 111 three respect:>. We disagree on all .-nun b . 

I. Notice 

1-'1 The petitioners contend the FAA's 
mJschatad cri?ation" of tht· new regulato ry language as 

a ''clarification .. ·•tamtcd all aspects of the rulcmakin)! 

process with error:· Pet'rs Br. at 29. and. in parw:ular. 
··rendered the at?ency\ no ti..:e of proposed rulemaking 
nn~lcadmg and thu~ pro.:cd urally improper,'' id. <J t 32 
There IS some substance 10 the peti tiOners' claun that the 
mclusion in the 2006 Final Rule of the ·'subcontract at 
an) tier" langmtge 1s more than simply a "clari fica ti~m." 

as the FAA repcat.:dly dubbed it. See. e.g .. 2006 Final 
Rule, 71 fed.Reg. at 1666. 1667. 1668, 1669. 1670. 
The: FAA conceJcs that its own informal guidan.:e. to 
"hich it adhered until the mid- 1 990~. took the po'\i t1on 
thctt employees of noncertificated subcon tractors d1d not 
have to be tested . See NPRM. 67 Fcd.Rcg. at 9369 

70; 2006 Fmal Rule. 71 fcd.Reg. at 1670. 7 And it 
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*171 appear~:> tha t an~ "uh:-equent gmdam:e to the 

con t r~HY ma>' not have been effecti' ely disseminated 
See, c.f! .. SN PR M. 67 Fcd.Reg. at 17,'185 (''A ithou~h 

we belie,·e that we a1e merely clarif}i ng the regulat ion~. 

\W recognize th<lt. due to the prev10us conflicting 
gmdance. somt: companies wi th c.\isting programs and 

~ome non-certifica ted contractors m et) haYe to moJify 
their current alcohol misuse prevem ion and a ntid rug 
program-;;."). Thm. the :1ddi tional language may more 
accurately be vi~:weJ as a chou..:c l:lt:1wc~:n tl\ (1 conllicting 

po'>i tions than as a clarificat ion. Nonetheless. the alleged 
"mischaracterization" does not warrant overturning the 
2006 Final Rule The FAA went out ofih way to ensure 
that mterested parties had the opportlmity to participate 
and comment in the rulemaking - to the point of issuing 
the SNPRM seeking additional comment. and thereby 
delaying issuance of a fina l rule. precisely because of t he 
conflicting guidance and possible consequen t confusiOn. 
See SNPRM, 69 Fcd.Rcg at 27 ,9~0 81 As a rl:'sult. 
the enllrt! a ir earner industry. of which the petitioner~ 

are part , was well aware of the rulemaking and its 
substance and cannot reasonably claim ignorance of the 
proceeding or inadequate opportunity to comment. '·If 
anyt hing. [the FAA proceedings] prO\'ided Industry with 
a far J!TCater oppo rtunity to part1c1pate in the rulemakmg 
than a plam vanilla nuticc-and-comment proceeding ... 
Na111tal Rt"s Dt•). Cormul. Inc. v. L'f' A. 822 f.~d to<l 

1.,1 (D.C.Cir 1987) Thus. " the parties had abundant 
opportun11y to comment on the propo~ed rule" and ··any 

error wa~ h<umless ... Jd. 8 

7 

8 

The 'l(Mio • mal R ule 'tales· "A;; \\c acknowledged 
in the NPRM and SNPR M preamble;, :-om.: ut 
our early guidance only required subcontract<)J;. \\ho 

tliPk air\\Orthtness respomihilit)- tO Pe >Ubjed I ll 

drug and Clicohol testing. B) the mid I 990,. the 
guidance we dnclopcd eliminated th.: aimorthmess 
re<.rlOn~thiliry comrom~nt 3ud fullow,·J thc rule 

language explicitly .. 71 Fcxl.Rcg. at lo711. 

T he petitioners alo;o contend thc alleged 

mischa racterization resultcJ m .. substanltve 

analyt ical error." Pet'rs Br. at 32. asser ting 11 affec-ted 

the FAA's eStJm,He of the Rule's costs to the industry. 
This i~;.ue carl be n::sohcd on remand when the FAA 
rccxamtne~ the economic impact of the Rule on small 
bu~ine'\S enh tie' under 1he RFA . Sec inji'u Part J I. D. 

2. Arbitrar~· and Capricious Standard 
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The petition..:r~ assert the 200n Final Rule "iolalt's 
the APA's proscription against arhnrary and capricious 
ru lema~ ing m two re<;pects. Fi rst, they cia 1m the 
2006 Final Rult: ~~ arb1trary becau~e 1! is 111con:-t-;tent 
v:nh the FAA's .. O\erarching regulatory scheme" for 
maintenance and certificdtion Pet'r:- Br. at 25. The 
petit1oners maintain that because only certilicated 
persons cau perform maintenance under 14 C. f . R. 
s 4~ . 3 . emplo)'ees nf nonccnili<.:tlted wbcomractors 
..:annot perform "maintenance" bu t only "mamtenancc 

funct ions." But the r A A's regulations permit a 
~.·ertificated repair station to contract out m;untenance 
work it would otherwise have performed provided the 
certtficated entity performs an a1rwortluness "s1gn-off' 

on the work before the component is returned to 
service. Sec 14 C F. R. § 145,217 The ta:-~ performed 
b) subcontractors is no less safety-sensi tive for be111g 
contra<.:ted out to another enuty. 

Second. the- petitioners contend the FAA did not 
adequately explain the need to test all subcontractors' 
employees. We disagree. As nokd above. the FAA 
reasonably ddermined it "would be incon~i~tent \\ 1th 
aviation safety" to treat employees of certificated and 
noncertilkated contracwrs differently giwn thlll they all 
pcrform 1 hl' safcty -'>cnsitive functJL'n of mamtcnanct' 71 
Fed.Reg. at 1670. En~uring that front -hoe mamten.tr1ce 
\\orkers do not mllke errors on account of dltlg or 

a lcoholusc *172 makes it le~" likely that s1tch err<,rs will 
compromise air ~ati.·l~ . 

Tht: petitiOners reply \\ilh four rea~ons they claim testing. 
~ ~not nece~sary . They firc;t contend there •s '·no ev1dence 
that any acCident has res\Jited from drug or alcohol 
use by any worker employed by any noneertilicated 
subcontractor:· Pct'rs Br. at 34-)5. oncthcless. they 

.~cknowledge that "testing has re\t~aled drug and alcohol 
use in the pa~t. and expanded testing will sometimes 
t.urn up such use among workers at the noncertificated 
subcontractor level.'' Pet'rs Br. at 34. Thus. It nMy be 
onl)' a matter of time before an accident attributable 
to substance abuse occurs. We do nN beheve the FAA 
must- or should-w~11t until then. C.f. NtJ1'/ Fedn of l·ed. 
Emplvyees 1'. Cheney, R84 F.2d 603. 610 (D.C Cir.l9!:!9) 
(''It is readil)' apparent that the Anny has a compelling 
safety interest in ensuring that the approximately 2.ROO 
ci\ ilians \\ ho ll) and sen ice its airplanes and helicopters 
are not impaired by drugs. Employees in each of the 
covered positions-air traffic controllers, pilots. a\olation 
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mechamcsanJ ain.:raft <lttendant~-perfunn tasks th<ll an~ 
frought w1th extraordmary peril: A s•ngle lap~e by any 
covaed employee could have trre\'ers1ble and c,JiamJlous 
Lonsequcuccs. "). 

The petitioners' -;econd rea~on relate~ to their contention 
that the subcontractor testing requirement i ~ redundant 
given the airwLHthiness re\ iew required to be perfonmd 
by a ccrtifin1teJ repair station that subcontracts a 
m.tmh'nance ta~k. Wr: do not bcheve. however. 11 Js 

arb1trary to impose a second line of defense. imolvmg the 
\Cry emrloyees performi ng the repairs. to further promote 
air carrier safety. Sec 2006 Final R ule. 71 Fed .Rcg. at 
I 669 (''While there might be redundancies built mto the 

maintenance system. the superYisory and other quality 
assurance proces~es imoh·ed in aviation maintenance J o 
not constitute a substitute for the protections afforded 
by d rug and alcohol testmg. Therefore. we Will contmue 
to require subcontractOr!> be :-.uhject to drug and akohol 

testing."). 9 

9 Further. the claimed redundanc> hit~ a lv.ays been 
present lor nonccrtifkatcd employee~ of a certificated 

contractor (or of an air earner itself) who are subject 
ro test1ng nOII\'I t hstanding their wurk i~ ~hl.".:keJ 

by c~·nificillcd cmplo~ cc:.. 5'<'c .20011 Fi1ldl Rule. 71 
Fed. Rqz. at 1669 70 r 'Wnhm ccrtllicatcd repa1r 

~l a tions. there an: non-~.·crtiticated individual ~ ~uch as 
mcchamc·~ helpers. who h,IYC been subject to testing 
for more lhnn 1.'\ years .") 

The petitioners ne"(t reason that the FAA slmuld 
have .:on side red alternauve "le~s rc ... r nctive forms of 
regulation ... Pet'r~ Br. at Jo. The Supreme Coun. howe\ cr. 
h<1~ ··made clear that the reasonableness of a part1cUlJ1 
tcdmil.jttc docs not ·nccc~sdrily nr invariahly turn· on the 
e.\1:-tence:> of less Jilt rus1ve alternatives." iVut'l } ednoj Fed. 

Emplm-ccs, 884 F 2d at 610 (quoting SA inner v. Rv. Lahot 
1. tf'Ciftil'd ~ h,'n 489 U.S. 602.629 n. 9. 109 S.Ct. 1402, 

103 L. Ed.2ll 639 ( 1989)). 

Finully. the petitioners contend lhe ::!006 Final Rule w11l 
have a "net lll'gutil'c safety impact,'' Pet'rs Br. at 37 
(emphasis in o riginal). because it will din~rt inspection 
resources from employeeo; of certificated contractors 
and subcontractors and drive away both qualitied. 
experienced noncertificated subcontractors and thei1 
skilled employees. The petitioners. however. offer no 
e\'idenuary support for this chum (nor did so before the 
FAA) and we therefore reject Jt. 
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). ("onunent' 
1~1 Th~ petltll1ners ;l]"o contend the I AA failed to 

,e,1lond <td~qu,tte l) to comments on the 2006 Final Rul~\ 
ll llp..tct tll1 .. 17) mdu~\f) 0\lSJn~S~ Cl)StS ..tnd em riP~ ~c~' 
prl\ <lC} co~ts We condude the I A.\''- re~pou'~ VIJ~ 
adequilll.! 

\\Jth regard t\1 th~ mdust1~ cosh, th~ !)<!tltton~:r:- rei) 
rn particular on an rndu~tr) sun'e) they ~uhmitted 
tu the t- \A. ,1long '' ith .m analy~t~ of it b) ·o,, 
thst ingtli~hed :1\ wtion indu~t ry econon11St." Pe t 'r~ Br. at 
'9. "htch the) chum contradrcts the FAX" dSsessment 
that "none uf the commen tcr~ opposing the pwpo~<~ l 
pmvided -.pect h~.: dat.t challen~ng t hl' F M'' fund .tment,t l 
economi..: assumption~:· 200n Final Rule. 71 Fed. Reg. at 
166., Yet Hnmed!ately folkl\\ mg the 4 uoted \t at~:ntc:nt. the 
200o Fmal Rule went on to note that ··[t]he r~gulatory 
evaluation au:ompanyrng this tina! rule speLiticall) 
.tddresses the comments about cost~ and benefit~.·· /d. In 
the Li ted e\aluatil)ll. the FAA r<.'~pundeJ at h::ngtlt tu the 
mrormation the commenters ~ubmit ted. finding. 1nter aha. 
that "most of the sun e) mformatwn ·· wa<. not "useful or 
~.r~dibk" JA II:!. anJ rebuttmg the c\~rt'~ opmrons. JA 
II 'l-1 ~ 

With 1r:garJ to employee<.,' pn\'aC) mtere<.t~. the 
11\:tltWnl'r'o a-.....:n the t- \A rgnor~·d ec1mmcnt<. 
LOmpl.unmg th.H ~ubjectmg. employees of ,,11 
,ulx~1ntr .1ctot~ to the u~~lln!! requuemenb "111 " tngger[ 1 
l·nunth.:'" i ma~II\OS of prival) throu!'h thc adminr,tratwn 
,,f pn:cmplo~ m~:nt. rl!..t<.\.\ll..thl~: :-u,..pJL IUn. me1d1:nt h.t ... ~:J . 
, 111d ongoing rauJom tc:!)t ing. mduJing fo1 employees" rth 
1lawle"" pao;t \\'l)rk records anJ no hmt of pnor ..,uh~tance 
clhnse .. , Pct'rs lk at -H. A gam the I AA rt."ipondcJ. 
,1 bett ... uccincth · ff]he is<;ues regardutg inhi<;JOn of 
Ill J\'acy were re-.olveJ more than 15 yea1 ~ agl1 when the 
Jrug tc,tmg rcgulauon cardull) hal.mct>d the mterc<;h 111 

111di\ 1du..tl ptl\'aey \\ Jth the l eJ er.1l gowrnment's Juty to 
ensure 1\ iati1m <>afet) The purpo'>e of t hi~ rulemal..ing 
1, not to rellpen the lo ng·!tettled J!):.Ue Lll im .1sto n ol 
pri \ac\ ·· 11 1-cd.Rl:l' a t 16Mi The petittlmers respond 
that the ::!UOo Final Rule " pre,c:m~ much-he1ghteneJ 
pn YaC) concerns,'' Pet'rs Br. a t :?:? but do not expla1n 
preci.,ch wh<~t the hetghtened concern~ are C'lr pomt 
tu comment~ that do so To the extent the purpottcJ 
expansiOn of the testmg ciJss affel..l~ pn\aC) nght~. we 
addres!< this is ... ue in I)Ur F llUrth Amendment th'-CU'\.,ion 
Su.' tn/ltl Part II.C 
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C Comtiruth•11al Clwllcl!ges 

The p<!tllluners rat'e t\\o O.:L•n..,t ttutional challeng(' tv the 
2006 F111al R ulc. allcgmg th~: fAA \ 1ola ted the D111: 
Process ( l.w~e of the Frith Amendment and the Fourth 
Amendment's guurantec ug:un .,tunrca~onabk ... earch and 
selltlre We reject ead 'hallenge m turn. 

151 l{ll The petitiOner' first cl.um the 20116 FtnJ I 
Rule. m~otar as rt extend:. the te~ung to employees 
of nonce1 t1ficated ~uhcontractors. 1:. ::.o \ague a~ 
t('l VIOlate dw: prtlle ... , bc~.:.tu~e tl is unclear \1 ha t 
con~titute' "mamtenance .. for whtLh testing JS required 
- anJ. rn part1~.:u lar. \\here the 1-AA dra\\S the line 
bl.!twcen "main tenance" and "preventive maintenance." 
for wh1ch te~tmg is rwt rcqurred ~H ( 1-l (" f R ~ I I 
(defining .. maintenance" as "mspecttnn. overh:.tul. reparr. 
p 1 e'en auon. and the replacement of parts. but exclud(ing) 
preventive nMintenance"). Whatever unct.>rtainty exists 
regarding tht: meanmg of "maintenance:· htl\\Cver 
existed before~and . accordmg to the petit ioner~. was 
enhanced b) guiJ;tnce dt,.,emmated after the 200n Ftn.tl 
Rule IS'\Ucd and is thereto re not <ttlnbutahh: to 1t 
In ;til\' e'ent the nmrt · .tllowl'l ~reatet lec\\,1\ lot 
rej!ula.twn' and st:llute\ governmg hus1ness acuvit1cs than 
tho\c tmphcatmg the IJr~t am~ndmcnt" ·•no morl.' th<m 
a reason;lble degree of certamty can be dem.1nded."' 
Thl'Of"~/111111011 I \T.\8 96~ I "'d 441 .t45 ( D c lit I q9"'l 
(m tcrnal q uotations ' 174 & cttat•on-. nm1tlcd l In th1\ 
ca..,e. cmployct" c.m clanf~ the term·, meamng .1s the) 
,tlw.tvc. h,t,e·b'r recour~e to the v. ntten gUJdam:e wh1ch 
th.: FAA roul~ndy pro\tde~ nn te,llng i~-.uc~ r,u,eJ b) 
ullerestcd partie'>. Su·. ex .. JA 175. 180: Pet'rs Bt at ~7 
,X (noting g.t11dance on meaning ot "maintenance .. i"<.ued 
~m~.:e ::!006 Fmal Rule) Thll'>, "the ri.!!!Ulatnl ~n tc1pn,e·· 
ha;, " th.: .tbiht) to chll if\ I he Jllt:ctnlllg_ of the re~u la!Jon 
b\ 1ts O\\ n 1114UJr). Llr by resort to the .rdmumtratiH' 
p~oces" ·• t 'ill o{ Hoffman F \l£1/t • 1 FliJ•.Iide. Ho/finan 
EHotc5. Inc., 455 L .S lS9. -1~8. 102 S Ct. II ~o. 71 L Ed.::!d 
16::! ( 19R2) 

171 Jill' pe!Jtioncr~ nc\t contend the 2006 Fintl l 
Rule'!> Jrug tc~tmg rcqu1rl.!mcnt subJects emplo}ees ol 
nonc~rtltil:i:l ted ::.ubCt)Jltractt)fS w unrt:a~onable ~earche~ 
1n 'rotatiOn of the Fourth Amendment. A gam we dt"<tgrec 
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In •\'a!imwf Fcdcwlion of Fedcruf l:.l11pfo,rec>.l' r. Clteney, 

884 F . .:!d 601 (D.C.C•r.I9R9). the CtlUf t upheld agamst a 

f ounh AmenJ men t challenge the U.S. Army\ practice 

of subjecting ch ilian a via tion maintenance personnel to 
com pub.ory. rando nt tOXJCologJcal nrint: k ::.lmg becau:,e 

the Ann) hud a <.:ompdling in terest in ensuring au 

~afe ty gi \'en "' the lJll i n l e~>sentia l ri:.k o f de~ truction to life 

and prtlperty posed by :l\'latlon." 884 F .2d at 610 T he 

~a me j ustJiicat1on ex1sts here. Nonetheless. the petitiOners 

offer th tee grounds fo r finding the testing program 

uncon:. titutional. 

F1rst, the peti tio ners assert that the employees subject to 

testing are "ordinary cit izens.'' The same is true. however, 

nf the employ~::es of certificated at r carrier contractors a nd 

~ubcontractors and was true of the ciVI lian employees in 

.Varional Federalion. Yet the petitioner:. do not suggest 

these groups may not constitutionally be tes ted. 

Second. th~ petitioners object to the expansi\ e sco pe of th e 

tes ting insofa r as it applies to all maintenance work. all 

employees who "participate' ' in the work and, especiall). 

tu current em ployees of noncert ificated subcontractors. 

These objections app lied as \~e ll to employees of a 

cert ifica ted contractor or subcontractor when they fi rst 

bee<~ me subject to testing in the la te 1 Y80s. Ftl rther. as to 

the fi r~l •JbJel·tivn spe.:ifically. as wdil:ated previou~ l y. the 

FAA can w0rk our through gUJdance and co nsu lta tion 

wtth subcontracto rs ~as it has \\'lth certificated contrdcto rs 

and subcontractors) what is and is uot tesH riggenng 

··mamtenance" work. Further. a ' to the th in.l tlbjecllon. 

whtle testing of Incumbents may as a general m.ttter 

1 equirc a closer rela tio nship between the employee's job 

and the govcm ment inten·st sef\ ed than J oes testmg 

of new applicants, see Scigile 1'. Cfi111Dn. 110 l-.Jd 8tll. 

805 06 ( 1J.C.Cir.l997); Wiffner 1' 17wrnl>urf(h. 928 F.:!d 
1 IRS, II X8 l0.C.Cir. l99 1 ). the nexu-; bel\\c~n aircraft 

mcthantcal 'v\>ork anJ a"tatron safet) i:; suffil'ien t. a~ ou r 

J t:c1:.10n m .\'auvnal h:dau/wn made clear. 

Tlm d. the petit ioners argue. as earl ier. that the addit il'nal 

testing "simply ' is n ot needed' " in ligh t of the 

ai rworthiness testing all aviat ion components unda go 

bcfon: being p laced in sen ice. Pel'rs Br. a t 46 (q uoting 

Chandler 1'. Hiller, 520 U.S. 305, 320, 117 S.Ct. 1295, 

1)7 L.Ed.2d SP (1997)). W e reject th1s ;u gument here 

for the same rea:.ons given earlier. Sl'e :;upw Part ILB.2. 
BeC"ause of "the q\tintessenttal ri~k of des truc tion to JJfe 

and property' ' posed by substance impaired lap~e'i by 
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mallltenance " ·orkers a t any t ier. th<' te~llng 1s JU::-tt li cd 

under Natio11al Frdcrathm. 

D. Rl'xulutory F/t>.n'hility Act 

Last, we address the petitioners' R FA challenge. Under 

the R FA an agency required to tile a notice of proposed 

rukmaklng *175 "~hall prepare and make availa ble for 

publi.: com ment an tni tial regulatory tlextbiltty analys1s. ·• 

which "shall describe the impact of the proposed rule lUI 

small entities." 5 U.S.(' ~ 603(a). Along \\ llh the final 

rule. "the agency shall prepare a final regulatory ne'\ibilit) 

analysi:." wh tch .. shHII cotllam." inter al ia, 

(2} a summary of the significant issues raised by the 

public comments in response to the initial regu latory 

flexibility analysis. a summary of the .tssessment of the 

agency of ::.uch issue~. and a statement of any changes 

made in the proposed rule as a result of such commen ts, 

[and] 

(5) a descriptio n o f the :. teps the agency has taken 

to mmunize the s ignificant econom1c unp<~ct on 

small entities con~i~ten t \\'ith the stated objectn·e~ of 

applicable statutes. mcluding a ~ latement of the facluill. 

pohey. :1nd legal reason::. for ~deding the a lternative 

adopted in the ti na! rule and why each one of the other 

significan t alternatives to the rule considered by the 

agency which affect the impact on small ent illes was 

rejected. 

ld § 604(a ). The~c n:qUJrement~. however, "shall nut a ppl) 

to any proposed or final rule tf the head or the agency 

cert i iie~ that the ru le will not. if promulgated. have a 

sigmllcan t economic impact on a Sllbst:mttal number of 

~mall en ll t it:~ ... hi. ~ 6fl5~ h) . 

In the NPR M. the FAA performed a tentat ive RFA 

analysis and counted among RF A small entities both ai r 

carriers and Part 145 repai r sla tions but. ~cause 11 was 

'·unable to determine how many of the ~.4 1 2 part 145 

repair s tations are considered small entities," it .. call[cd] 

fo r commen ts and request [ed] that all comments be 

accompanied b) d ear d ocumen tation." 67 Ft:d.Reg. at 

9176. 
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In the SNPR~ . the FAA determ int-d that ''tl1e small 

ent1ty group IS c0n~idercd to he part 145 repan s tat ions.-­

n9 F ed. Reg. at 27.986. but \11!1 " unable to determine 

how manv of the part 145 repair stations and the1r 

subcontractor-; are considered small entities.~ concluded 

that ''[m)osl. tf not all [non-certificated maintenance 

con tnu.:tors] would be considered small enti t le'>." 1d 
Ba~-d on its C.llculation of annualized costs of less 

than I ·· ~ . of annual mcdwn revenue, tht• FAA stated it 

·· bt:hcvc[tl] that tht::. proposed a~:uon would not have 

a significant economic impact on a substantial number 

of small en tities.. but "solic itfed] comments on thio; 

determination. on these assumptions. on the annualized 

cost per company, and on their annual revenue.·· /d. 

181 After receiving comments. the fAA took a different 

tack in the :2006 Fmal Rule and "disagrec(d]" with 

"commenters who raised RFA issues," asserting that 

contractor~ are not among entities n:gulated um.ler the 

te~ting regulat ions for the purpose of the RFA . 71 

Fed.Rcg. at 1673. The FAA noted that " the directly 

regulated employers are: Air carriers operating under 14 

CFR parb 111 and 135: * 135.1 (c) operator::.: and air 

tra!Tic control facilitic~ not operated by the FAA or by or 

under contract to the U.S. military ... who ·'must conduct 

drug and alcohol testing under the 1- AA regulatwns " 

/d. " For drug and .tlcohol te.,tmg purposes. ccndkated 

repa1r <;tat 1ons are contractor<;, and contractors are not 

regulated employers." !d. (citing 14 CFR pt 121, app. 

I.* II (defining ·•employer"); id 0:1pp. J. ~ I(Dl (:;arne)). 

Acnmltngl)'. the FAA conclulkd it w<as .. not rcqUJrt'J 
to conduct an RFA analysis. mcluding considering 

~ignillcant altcmallvcs. because contractor;, (i r11.:luding 

subcontractor~ at any tter) :.tre not the ' targcts' of the 

pn..Jposed regulation, and are instead indir..:t·tly regulated 

entitle~... * 176 /d. at 16 74. The petitioners contend 

the FAA's determiuation is mcorrect. We agree with 

the petitioners that the contractor::- and subcontractors 

a re regula ted employers and that the RF A therefore 

requires that the FAA consider the economtc impact 

of the :2006 Final Rule on them. In reviewing tlus 

conclusion. we do not defer to the FAA's interpretation 

of the RFA-and specifically whether contractors and 

subcontractors are "regulated" entities direct!~ affected 

by the regulations- because the FAA does not administer 

the RFA. See Am. Trucking Ass'm v. EPA. 175 FJd 

1027. 1044 (D.C.Cir.1997) (no deference to EPA or SBA 

interpretation ofRFA). modi/ieJ in other respeu, I 95 f ~d 

4 (D.C Cir.l999L rever~ed in orher respi'N, Wlwmcm \' 
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Am Trucking Ass'm, 531 U.S. 457. 1.21 S.Ct 9fl~. 14Y 
LEd. :!d I (200 I ). 

In making ib ddcrmmatton. the FAA relied on a line of 

decisions tn '' hich tim court heiJ that under the RFA tht 

regulating a~enc)' need consider only the economic impact 

of agem.1cs tlm~ct l) affected and regula tell by the ~uhject 

regulations We find the snuation here mah:nall) dJITt·rcnt 

from the cases the FAA cites. 

lm t1ally. m ,\1/id- Te\· l:.leuri£ Cooperatil'e 1'. FERC, 773 

F .2d 327 11985). we reviewed a challenge by wholes<lle 

customers to a rule permitting utilities to recover costs 

and held that ·'FERC correct)} determined that it need 

not prepare a regulatory nexibil it) analysis" because the 

regulated uti lities. which were subjel.'t to the rule were 

not small ent1ties. while the wholesale customt:rs. many of 

whom were small entities. were not regulated by the rule. 

773 F.2d at 343. We explained "it i~ clear that Cong:re::.s 

envisioned that the rele\'ant ·economiC 1mpact' was the 

impact of compli:mce \\~ th the proposed rule on regulated 

small entities." id at 342. That is. the RFA is sati::.l'ied if 

the agency determines "the rule will not have a significant 

economic impact on a ~ubstantial number of small entities 

that are .lllhjeC't rn rite req11iremel/l.1 nf the wlc... ld 

(empha~•s added) As the court noted. the Congress "did 

not mtend til reljuire that C\'ery agency c<•llSider every 

mdirect effect that <111Y regulation might have on sm;1 ll 
busine<>ses in :my stratum of the national economy:· ld 
al 343 In t'llrd- Tn J-FR(' was nnt required to constder 

the inJire~:t economic effects on the wholesc1le customer~ 

of the utilities or on the llhimate ret£til comumcrs. neither 

of wh1ch wa'> regulated by the l'hallenged mle. 

In Cemml Kiln Rencli11~ Coalition r. EPA. 255 F 3d 
855. 8h& 6<) (D.(' Cir.2001 ). our latest 1terat1on of Mnl 

Tex. emironmental groups and industry representatives 

challenged emissio11 ~taodards for hat.<trdous waste 

combustor~. The l'nurt rejected a cement lllcinufacturer'~ 

argument that EPA incorrectly wnfin ed ito.; RFA 

analysis io the economic effects on the hazardous wa~te 

combustion facilit1es. without considering the etTect on 

generators of hazardous waste like itself. The court 

explained. 

EPA's rule regulates hazardous waste combustors. not 

waste gener;;~ tors. We explained in Mid- Tex that the 

language of the statute limits its application to the 

·•sm:.JIJ entities which 11 ill be .wbiect ro the proposed 

re[;ulution "-that is, those "small entities to ll1fthll lhr 
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flrtlfltHn/ mit 11 1/1 <lflflh •· Hut TrY Elcc. Coop 77 3 
l.o ~dat 142(~ruut ul!' '\ I . ~ C ~603(hll(fir~ t emphasrs in 

\ lui-Tt '· ":~:ond c:mpha~•~ m t>ngmal). Congre~' "'did 
not rntt~nd to requ11e th.H e'en agent) con!>idcr C:\er) 
•mhrl'<.·t eflect that •'") regulation m1ght haw on ~m.t11 
bu!.me,~es man) ..,tratum nf thc natron.Jl e<;onomy.·· ld 

ill 34J 

2'\<; F 1d at &69 The court furthe r rejected the cement 

mJnuladurer\ ultcmpt ttl .. 177 d 1 stmgm~h 1ts situJtron 
.. 1.m the ha~b that FP1\ uclUall~ mtt:nded to aOeCl the 
conduct of hazMdow .. '"a ' te generator~ by nusmg the cost 

o t ill l'lllCraiiOO:• \ latlng: 

! A]ppl i~.:ation of the RFA does turn 

on whether rart icula r entitie::. are the 
" target<;" of a gr\'en rule. The statute 

requrre' that the agency cond uct 
the rele\'ant analy'>is or cer11f~ "no 
1mpe~ct" fM tho~e sm..tll bu:.ine!>!>eS 
that .ue "~trbJect to·· the regulation. 
that 1~. ththe tn \\hr.:h thl' rl'gulat10n 
"\\ rll a ppl) . ·· 

Td (quotmg \f ie/ T t'\ , IT\ I· .:!d at ~.P; 5 lJ S C ~ 60~(b) 
{3)), 

llnhke the p<1 1 11e~ clamHnp: economic rnjury in the cited 
~:a!>C'-. ct•ntr<Kti.H'- and <.ubc,)ntr,\CIClr' are dm;-ctly affel ted 
,,nJ thcrdorc rq!ll l.tted b) the d wllenged regu latwns. 
It rn;t} be true that the r egu l<~t ions ;ue immcdifl tel) 
ac..ldre,~ed to the employ~.·r ,m l.:trrtl'r' wh ich arc m fact 
the partie~ CCltlllcJ Ill o r erate arrcran . See 14 c F.R. pt 
121, .tpp I ** I(BHCI (maki nl! "employer" respon<:ible 
pan ) l'o r cn~uri ng tlrug pro!:[ram i' conducted properly). 

II (Jcfirtll lllll of "cmpiO)l'r"): 14 C. F.R. pt. 121, app. J 
~ l(BJ (C) ( ··employer'' responsrble fur alcohol te:-ting 

program), I( 0 ) (do.:llmtron ol cmplll}Cr). No nctheles'. 
the rq~u l ,t t i on ' c\pre,:-ol} rel(Uirc th,•t the empk•)ee~ 1Jl 

w ntra\..lor!) .md subl.ont r.tctors be tested . S t 't 14 C F.R 
pt 111. appo; 1 ~ Ill J ~ II Thu'. the contractors and 
.,ubcontractor~ (at \\ h.UC\ cr tra ) arc cnllttes ·· "subjetl to 

tht propoH·ci tt'f(rtlation · th.tt h. tho:.e ':-.mall entitle:. to 

u/m It the propMcd mit rri/1 t!f'plr · .. C emcnt Kilt I 255 
f- 3d :H !169 (qllt)tlllg \lid Tt' T'l 1- 2d at 34:::! (quoting 
5 US ( ~ 60J(b))l ( lir~t empha:-r~ 111 Ct·mtnl Kiln: second 
emph<~~l:.ln ongmal) In t)ther \\ord:.. the 1lt06 Fmal Rule 
unpo~e:. re:.pomabthtu.::. thredl) on the co nil acturs and 
,ubwntractor' anJ the) are therefore panie~ alTeckd hy 

WEST LAW 

,t nd rq!lllah!J b) 11 I h..- ~ AA acknmvledped as mth.:h 
\\ hen rt ad' ,,eJ 

I t a contr.rctor -.:ompan) ha-. F \ .'\­
regulated te'>tmg pwgrams. 11 mu't 
Cl/.\1/lt .In) mdl\ idu<JI performing a 
~aiel) .,en,rtn c tu nc11on b) contract 
fllldlld lllt! by tubct>nlract at an) 

tll'f) hekl\\ II IS 'UbjeCt lO te-:.ting. 
The 1· \ ;\ rt:tngnllo:' there ma~ 

he mult apk Iter' of :.ubcontracto rs 
in the ·" tJ tion md11~try . Any 
/(1111.'1' 1/Cr C 01111 tlC'(IJI l'IIIIIJ1llf1J' With 
FAA-regula ted tcs tang programs 
11 ill he held respo11sibl(' for 
its O\\ n compliance with the 
f AA drug anJ alcohol te::,ting 
regu l at i tlll~ A l ~tl. thae ma) be 
circurn:..lante~ where thl· ,·c·guluicd 
<'lllplo\'1'1 untf /ugltrr t~t·r wntractm 

c ompwtit 1 .1/tart n·~pmmhllit) for 
the ll)\\Cr trcr l·ontraciOr company's 

nnnLOmphance 

~006 Final R ul~. 71 FeJ Re!! at 167 1 ..,2 (empha~e' 
arkku 1 In fad. t h~ f \ A h.td tl nght 111 the l'\PRI\-1 
and S:\ PR:-...1 \\hen 11 deternuned that for the pU1po<-e 

ol Jt \ Rf A analy''' the.. artc.."Ctcd 'malt entitiec; ~hould 

he uln'llit>rnl II\ lx· P.trt 14:' rcpa tr ~tatwn~ and thelf 
"ubcontr..tctor~ ~re tW F cd Reg at':' "' 986. \Vhen the FAt-\ 
ahruptlv cha nred Cl•ur~e an th(.> 2006 Final Rule. i t went 
lll f COllf\C 

As a fa ll hal·k. the r J\,\ a~~er t ..; that. in the event the COllrl 

conclude'> t:lllllraLI~lr' .tnd subnmtrattor' art! lli rcdl) 
regulated h) the 200n f r11al Rule. thc fAA "substantmll) 
cumpheJ o,~.rth'. the RFA because it couducteJ initial 
c\,ll uatillns (f<lr thl· SN PRM ) and a linal econom1c 
c\,tl uatwn lll the ellcct!'> nn tho: mdu,lr). rc,p~.mdmg to 
~.·ommeub to llo\1 mg the '-;NPR \1. The fina l eHtluauon. 
hOWC\t~r. Wd\ n lll a "lin.tJ reguJatOf) ne\ibihl) ana i}SI~., 

pur,uant to the Rr \ ac, the f _'\A detennined that 
conrralll.lT' ,tnJ 'uhumtrauors are nllt regul.1ted enti t ie~ 

for rhe purpl\,.,. ll l the Rf \ . Sec 71 f-ed.Reg. at 111"'3 
J A I'\<; r urther. the R f A cxpreo;siJ requires that the 
ti nal rcgul.ttor) l1c\tbrht) analysr~ nplain *178 "wh) 
eilch one '-' ' the othl'r 'tgmficant alrernatiw' LO rhe rule 
con~rdcred l'ly the .tgency \\ h1ch aftecr rhe impact on small 
entities w.:~:. rq:ctcc.J." 'i L I S C. q 604(a )( 5) The naluation 
un \\hrch thl' r AA r~he~. howe,er. ~rates unequivocally 
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""[Nlo allernaliVcs were considered." JA 100. The R FA is 
a procedural slatute seltm!! out prt>eise. specific step!> an 
agency must take. The f-AA offers no authonty to support 
its "subslantial compliance" theNy and we tt re aware of 
none Accordi ngly we reject this a rgument ar. wdl. 

For the foregomg reasons. we uphold the substttncc \>f 

the fA/\'s 2006 Final Rule and remand f01 the hm1ted 
purpose of conducting the analysis required under the 
Regulatory Flexihility Act. lreating the contractor~ and 

subcontractors as regulated ent ities. 10 

10 In hght of the public's manifest lnll:~rest in a\ iat1on 
safety. we w111 not defer enforcement of the rule 
again~t small entities pending the FAA'~ Regulatory 
Flexibility Act analysts. S1·e 5 U.S.C. * 6ll(a)(4)(BJ. 

So ordered 

SENTEL L£, Circuit Judge, dissenting: 
I respectfully d1s:..cnt frorn 1he majonty's holding that 

the Omnibus Tran:sport<Hion Employee Testing A<.:t 
au thorizes the FAA to require drug anJ akohol testing 
of employees who perform the enumerated functiOns 
.. directly or by contract (including b y ~ubcontract at any 

tier) ." 2006 Fina l Rule. 71 Fed Reg. 1666, 1676. H·m (Jan. 

10, 2006); st'e MaJ Op. <~ I 165 70. 1 \\otlld lhcrefo rc granl 

the petitions and vacate the 2006 Fmal Rule. 

As originally enacted in 199 1. the Act proviJcJ that 

the f·AA ··shall" requ1re drug and a lcohol tcstmg 
of "a irmen. crewmembers. airport security ~creening 

w ntract personnel. and o lhcr air earricr employee~ 

respon:sible for safety-sen:;it1ve fun~:twns .. ... Pub.L. No. 

102 - 143. tit. v, ~ 3. 105 Stat. 917. 953 (Oct. ::!8. l<l9 L) 
(codified at 49 U.S.C. upp. 1434: rcCLldified. ao; amended. 
:it 4<J U.S.C ~ 451 02(a )( I )). To find ~tatutory ,mthonty 
for the Rule the FAA must <u gut> thnt employees of 
subconrracto rs ·'at any tier" are ""air carrier employee~· · 

under the Act. I thmk H is plam that they are not. and 
therefore cannot join my colleagues in holding that the 
Act is ambiguous under Che1•ron U.S A., Inc. v. Natural 

Resources Defem e Cm,ncil. Inc .. 467 L' S. 8:\7. 104 S.CI. 
~778. s1 L.Eu.2d 694 (1984). 

The question is whether "Congress has directly spoken 
to the prcci$C question at issue." !d. at 842. 104 S.Ct. 
2778. To my mind. the plain language of the statute 

WESTLAW ., 

fmeduses tin: interpn:tatwn urged by !he FAA. An 
employee ts ''[al person whv v .. orks 10 the serv1ce of 
another person {the employer) under an exprcs~ or 
impl1ed contract of h1rc. under \\ hich the employer has 
the n ght to control the details of \vork performance.,. 
RLACK'S LAW DICTIONARY 543 (7th ed 1999). Thi~. 

is not th.: only mc:w ing of the WLlrd. but ''definittonal 

possibilities" do not alone create ambigutty. Sec Cal!(om iu 

lndep Srs. Operator Corp. v FERC, 372 fJd 195, 400 
(f) C Cir 21lU4)(" (AlSO ")(citing Broll'n t•. Ciurdner. 513 

U.S. 11 5. 118.115 S.Ct. 552, 130 L.Ed .2d 462 (1 994)). 
Here. \\oe need not canvass all knO\\ n uses of the word 
'"employee'" to know that an employee of a !>Ubcontractor 
perfo rming work for a con tractor which in turn has a 
contract with an air carrier is not. in an ordinary sense. an 
"air ca rrier employee."' And the Final Rule doe!> not sLOp 

at that- it applies to employee'> of subcont ractors ''at any 
tier.'' 

The majority argues that because the origmal Act 
authonzed testing of certain contmctors' employees 
(n<~mely. "'mrpon ~ecuri ly screening contra\: I personnel'" ). 
* 179 the subsequent phrase ""and other air carrier 

employees·· may be read to mdude other contractors' 
<:tnd ~ubconlracton; emplo)'eel>. See ~hi . Op. at 166- 67 . 
Because ··employee·· 1s not ea,ily defined to encompao;;~ 

:w employee of an air earner's contracwr's subcontractor. 
tins is not a nalllral reading of the statute. Where '"the 

te.Xtl:lnd reasonable inference~ fwm it give a clear answer 
agai nst the go\'ernrnen t ... that ... i ~; ' the end of t he matter.' 

.. (A/SO 372 r .Jd at 401 (quohng Brmm. :'13 U.S. at 
120, 115 S C't. 552). To the extent that sta tutory context 

may fairl} Illuminate the rc;.H:h of "air -:arricr employee."' 
the reasonable mference from the phrase '"airport ~ecttrit) 
screening contract personnel"' is that 1\ here Congres:. 
intended the A(lto reach noiHJircarricremployces. It smd 
so .:xpficitly. 

The: F •\A supports 1ts mterprctation by asserting that 
Congres~ g;we 1t broad authority to prescribe regulat10ns 
the FAA " find!> necessar} for ~afety in a ir commerce" and 
to re4uire drug testing "[1]n the mterest of a\'iation safety ... 
49 U.S.C ~ 4470 l(a)(5); 4510:!(a)(l). No doubt the 
Final Rule is mtended to promote safety. but Congress's 
mandate does not give the FAA carte blanche to pursue 
that goaL See c\ttichipan F. EPA. 268 f .3d 1075. I 084 

( D. CCir.200 I). The FAA's authority to reqttire drug 
testing is detined by ~tatute. and in my view the FAA ha~ 
exceeded that statutory authority here. 
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Di~lrict ol Columbia. 
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Background: ,\s~oclaiJL>n of homebuilders brough t act ion 

o.~gamst L ni teJ State~ Ann~ Corp~ uf Enginec~:> chalkngc 

nat10n\\1de perm 1t~ tNWPs) 1ssueJ under Clean Wa ter 
Act (CW:\). The d1qrict court. 297 1- Supp.2d .., 1, 

granted 'inmnwn JUtlJ:.'1lll'nt for the Corp~. The Court of 
Appeab. ~~~I' 'd 12~2. rc\cr,cJ in part Jnd remanded 

On remand. the Corp~ hrought m0tion for <mmmar~ 
JUdgml'Ot 

lloldings: I he Dl'-t rtct Court, Leon. J.. held tiJJt: 

II) parttt:tda rs of rnodtficd and rci,:,ucd nationwide 

pc:rrnrt:> .111J gt:Ut'l <tl l..'~mdtt ton~ ( GCs) wen: JogtGtl 

PUigrowth or rmro.,ed NWP' and GCs: 

!2] perlormancc of' n·~rona li1cd anaJy,i:- of ··mmimal 

uJvc:rsc: t:ll\ rr omttt'lll\11 t>fTt:ct:," th.t t NWPs ~t,uh.l ha\t' on 

envi l't)nment Y.as nul arbitrary. c<Jpricious. or abuse of 
tl r~cn:tlllll: 

(1) Corp~ drJ nnt a\.'1 arhttrarrl) or capnciously or 

contra~ to 1<1\1 by not tkfnung term nummal ad\ a~c 

em rn,nm~ntaleffel· t" 111 proce's of ts.,umg NWPs. 

[~) 'etting. of onc-h.tll act e I uni t on pr OJCCt impacts and 

lllle-tenth acre pre-com.tructton not1cc 1 PC~) requirement 

111 l\ \\ P<o w,t<; not .trhrtr.tn .tnd capncil)US. 

[51 GC. \\ hith b.med U'C or cer tutn N\\'Ps in entire I 00 

year llood pl.un bdov. headwater~ anJ in Jloodway of I 00 

)t.'<lr tloodpiJtn .tho\e hc.tdwater~. \\a" not arhitrar) and 

~:apnct ouc;: 

WESTLAW ,~ 

[nj n:tjutrclllcnt 111 N'v\ P to t:'-t.:thlhh and mamtam 

'egetated hulh::r~ "'hen pr Jctte.thln' J~ rea'>LIIl.tbly rd.tted 

111 lh,charge' of dred~'ed or fillmateri.tl. 

•-J .tpplrl.tllt lor '\1\\ P CtiU)d not ,n n1d 'f\VP-spectlic 

reqUirements to t)htam \\:P h\ complying w1th st.Jte 
lullltati<)lll' anJ ret~nrrements: and 

IX] Corp~ drd not .tel at bltJ clllly or CilprtLinusly 10 i:>~UIIIg 

single N\\'P tn regulate aggregate and hard rock or 

mineral minins. 

!\1otion gr:mtl'd 

\\ e~ t llcaJnfltl'\ ( 141 

Il l Em ironmrnlal La~ 

121 

vti~:~.· and t.:Ommcnl 

PartK ular-, ,,f modi tied anJ rci!.~ueJ 

nat lOri\\ tdc permth t '1\\'P:,) and g..:m:ral 

~.·ondrlii.)IJ~ CGC~l under Clean Water Act 

(C W \1 were lt)t!IGtl outgro,qh of proposed 
N\VP!. and CiC ~: .1lth0ugh 1\ \\'Ps that 

were nl\lJ11teJ. ~~~ued. and rc-tssucd wl'rc 
not n:u.:th the:: ~,tlJlt' ;~.., propo~ed '1\VPs 

eventually l'>'lli.'tl and rl'-l~'ucd . they did nnt 
haH• to be rtk-nttca l rn order to be Jog1cal 

outgro\\'lh or J)fl.)ro~.tk adequate notice and 

opportuni ty I'm comment h.td hc.:n provided 

hdorc t:.su<tncc of NWPs a11J GCs. mtcrt'StcJ 

parlle~ were un n0ttcc that there \\Ould be 

c..hant•l's "' part icular aspect::. of NWPs. and 
the) 1\l'rc :1\\are of what aspec t ~ of propo~d 

N\\'P-; .1111..1 G(. ~ were under cons1derat tuo 

and that ch:tnt'e" and moJrticatiCln~ to NWP~ 

anJ li(' were rrnmtnent. 5 U S.C A. ~ 553: 
r Cut:fJI \\ate! Pollution Control Act .~ 404. 

33t'S C \ ~ 1 .3+-l. 

C .t,e., th.ll 1.1lc thr:. headnote 

Admini•.tralht> L:m and Procwure 

1\,nrcc and Lommt?nl. nece:;Mt} 

Admini'il rathl' La~' and Procedure 

Nnt1cc <tn<.lcomment. sutlicJency 
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Pl 

141 

151 

Agcncj !'la llstit:~ obligat ioo lHHler the 

Administrat l\'e Prl)Cedure Act (1\PA 1 to 
prm 1de advance notice of r rorosed 
rulemaking. and need not conduct rurther 

rountl of public commc:n!. a~ long as its final 
rule is logJCal outgrowth of proposed rule 
originally not iced. 5 U.S.C A.§ 553(h)(5). 

Cases that cite thio; headnote 

Administrathe Law and Procedure 
r- Notice and comment. sufficiency 

Under the Administ ra ti~c Procedure Act 
(APA). a rule is deem.:<.! a logical 
outgrowth. for purpose of the advance notice 

requirement, if mterested parties should h;we 
anttcipated that the change was po:;sibk. 
and thus reasonably should ha\t:: tiled their 
commenb on the subject dur ing the notice­
and-comment period, the key focus in 
assessing logical outgrowth is wheth1.·r the 
purposes of not1ce and comment have been 
adequately served. 5 U.S C.A. * 553(b)(3). 

\ases that cite th1s headnote 

Administrath·c Law and Procedure 
.;.= Notice and comment. ~ufliciency 

Under the AJmini~t ratJve Prou:"dure Act 
(APA), a 1imtl rule ~~ not nece55;mly iuvalid 
for lack of notice simply hecau~e the pn~i twn 

it adopts d1ffers somewhat from the posllmn 
in the proposed rule. 5 U.S.C.A. ~ 55_,(b)(J). 

Ca~cs I hat cite this headnote 

Environmt>ntal Law 
.;= IJ1o;charge or depos1t of dredged or fill 

material 

Performance of regionalized analysis of 
"minimal adverse enYironmental effects" 
that nationwide permits (NWPs) under 
Clean Water Act (CWA) would have on 
environment was not arbitrary. capriciOus. 
or abuse of di!<cretion: United States Army 
Cor ps of Engmeers. in essence, reasonably 
concluded that questions necc~si tating. 

technical certainty should be developed at 

161 

(71 

181 

loca I In d. not natwnal leveL by selling 
ba<>eline tha t \-\·as low and more protl.'ctivc 
of nav1gable waters of United States agam~t 

discharge of pollutants. Federal Water 
Pollu tion Control Act Amendments of 1972. § 

I Ol(ciJ. 31l ~.S.C.A. ~ 1251(a): Federal Water 

Pollu tion Control A~t. ~ 404. " U .S.CA ~ 

l344: 5 U.S.CA * 706(:>)(E). 

ca--es that cite this headnote 

Admini~lrative t aw and Procedure 
.=- Substantial evidence 

When deciding under the:: Admim:>trative 
P rocedure Act (A PA) if there is substantial 
evidence in the record to support an agency's 
position. a court's analysis is limited to 
determimng whether the ng.:n~.:) '!> decision \\as 
ratiOnal and based on consideration of the 
relevant factors. 5 U.S.C.A. § 706(2)(E). 

Cases that cite this headnote 

Environmental L aw 

V' Di~chargc or deposit o f dredged or 1ill 
matenal 

(!'.;uance o f general permi ts unrkr the Clean 

W<ttt:r Act (CWA) J'\ a discretionary dec1sion 
of the United State$ Army Corps of 
Engineer~ . Federal Water Pollutl()n Control 
Act. §404, 33 U.S. CA. ~ IJ44. 

Ctse<; that cite this headnote 

Environmental Law 
ir- D1scharge or deposit of dredged or fill 

mHtcrial 

L'nitcJ State~ Army Corps of Lngincers 
llid not <Kt arbllrarily or capriciously or 
contrary to law by not defining: term ''minimal 
adverse environmental effect," in process of 
issuing nationwide permits ( NWPs) under 

proviswn in Clean Water Act (CWA); due to 
di\ersity of aqua tic emironment~ of waters 
of United States. what was minunally adverse 
environmental impact in Arizona. would 
not have had snme effect on bayous of 
LoUisiana. Ft::deral Water Pollution Control 
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191 

Act Amendments of 197~. § IO I(a). 33 

U.S.C.A § 12511a): Federal Water Pvllut10n 
Control Acl. ~ 404. 33 U S.C.A. ~ 1344: 5 
U.S.C.A. ~ 706(2)(E). 

Cases that cite thts headnote 

Fm•ironmt'ntal Law 
....-. Discharge or deposit of dredgt!d or till 

matenal 

Setting of one-half acre limit on project 
impacts and one-tenth acre pre-construction 
Hoti<:e ( PCNl requirement in nationwide 
permits (NWPs) under Clean Water Act 
(CWA) was not arbitrary a nd capricious: 
Umted States Army Corps of Engineers used 
its expertise to determine that one-half acre 
limit and one-tenth acre PCN requirement 
were best limitations and requirements to 
include in NWPs to ensure that only ·•minimal 
adverse environmental effects'' were caused 
in discharge of pollutants. Federal Water 
Pollution Control Act, § 404, 33 U S.C.A. ~ 
1344. 

Case~ that cttc this hcllc.lnotc 

1101 Emironmental Law 
·~ Discharge or depos1t ot dredged or fill 

material 

G(•nerlJI conlhlion (GC), whic.:h harr~d use 
of certain nat tonwtde pernuts ( WPR) under 
Clean Water Act (CWA) in entirt: 100 
year flood plain below headwaters and in 
flood way of I 00 year flood plam above 
headwaters, was nvt arbitrary and capricious; 
Corps adequately explained change~ made 
to GC wtuc.:h tm:luded why GC would 
use I 00 year tlood plains identified by 
Flovd Insurance Rate Maps or local flood 
phun maps approved by Federal Emergency 
Management Agency (FEMA). how GC 

reinforced FEM A program to minimi7e 
tmpacts to fl ood plains. how GC would 
l>t rcngthen 11ood plain policy and reduce 
flood damage:;. a nd why prohibitions outlined 
ul CC were remo\'ed from certain WP~. 

WESTLAW 

Feu~r.1l Water Pollution CtHllrol Act. ~ 404. 
n u .S.CA. § n44. 

Cases that c1tc this headnote 

jil l Em·ironmcntal Law 
... Discharge or dero~ilnl dredged or fill 

ma terul 

Requirement in nlltionwide permit (NWP) 

issued under Clean Water Act (CWA) to 
establish and maintain vegetated buffers 
when practicable was reasonably related to 

discharges of dredged or Jill material; permit 
conditions were \'a lid if they were reasonably 
related to d1scharge, whether di rectly or 

indirectly. and United States Army Corps of 
Engineer::. believed that wgetated buffers were 

cnt1cal element of overall aquatic ecosy~tem 
in virtually all watersheds. Fedt!ral Water 
Po llution Control Act. § 404, 33 U.S C.A § 

1344. 

I Case!; that cite this headnote 

112) Em-ironmental Law 
- Discharge or deposit of dredged or fill 

material 

Apphcant for nationwide permit (NWP) 
could not avoid NWP-specific requirements 
to obtain NWP by complying with state 
limttathlOS and requtrements. smce l fnncd 

States Army Corps of Engineers had authority 
under Clean Water Act (CWA) to require 
applicant fo r NWP lo prmidc water quality 
management mea~ures thill \HlU)d ensure 
that au thorized work. did not result in m<•rc 
than llltnllna l degradallon or water quahty 
and Corps had authority to ensure tlwt 
di'\Charging of dredged or fill material caused 
only minimal adverse environmental effects; 
stc.lte limitations and req uirements. as related 
to water quali ty. become part of federal permi{ 
but did not supplant federal re~uirements. 

Clean Water Act. § 40l(a){J). (b. d). 33 
V S.C.A. ~ 134l(a)(l), (b. d), 

2 Cases that cite tl1is headnote 
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1131 Environmental Law 
_, Discharge or depo:.ll of dredged or fill 

matemd 

United States Anny Corrs of En)!Jneers did 
not uct arbitranly or capnnously in 1ssumg 
single nationwide permit tNWP) under Clean 

Water Act tCWA) to regulate aggregate and 
hard wck or mineral mining. on ba~J s that 

those actJVlttt:s were sunilar 111 nature: precise 
standards did not exist for determining what 
constituted activities that were similar in 
nature. both activities v.ere fMms of mining. 
Corps treated mining acttvities differently 

''here the)' differed. and Corps had broad 
disnetion in sorting act ivit.Jes a~ similar in 
nature. Federal Water Pollution Control Act. 
§ 404(e)( l). 33 U.S.C /\ ~ l344(c)(l). 

1 Cases that cite this headnote 

1141 Eovironmentallaw 
~ Discharge or deposit of dredged or fill 

material 

limiti ng use of particular nationwide permit 
(NWP) under C lean Water 1\ct (CWAJ to 
construction of single family r~:s1dence by 
person wh1.1 would live in thai home'~ as nC\1 
arbitra ry and carri.:ious; t~llo\l'mg NWP to 
he used by conlra<.:tors and developers would 

have mcreased use of NWP and, therefore, 
increased imract to em ironment a<; result. 
Fc:deral Water Polluti~m Cnntrol Act.* 404(e) 
< l). 33 l.J .S.C A.~ U44(e)( ll. 

ca~cs that cite this headnote 

.\ ttorne)·s and Lan Firms 

*119 Rafe Petersen, lawrence R. Ltcbesman. Holland & 
Knight. L.L.P .. Virginia S. Albrecht. Karma B. Brown. 
Hunton & William~ LLP. Washington. DC, for Plain t i ff~. 

Martin F. McDermott, U.S. Department o f J ustice. 
Washington. DC, for Defendants. 

WESTLAW 

MEJIJORANDUW Ol'fl\"/0,\/ 

l FON. District Judgc. 

Bef01c the Court on remand arc the parti.:s' Cross­
Mo liom for Summary Judgmenl. In these three 

c0nsolidated cases, 1 the plaint11Ts 2 challenge nationwide 
* 121) rcrmtts ("NW Ps'') issued under Section 404(e) ol 

t he Clean Water Act ('TWA") by the defendant U.S 
Army Corps of Engineers ("Corps") in March 2000 and 
January 1002. After considering the parties motions, the 
opposition thereto. ora l a rgument. supplemental briefi ng 
on the survi\ ing daims, and the record, the Court 
GRANTS all clefenJants Cro!>S Motions for Summar; 
JuJgmc::nt aml DENIES all plaintiffs' Cross-Motions for 

Summary Judgment. 

J 

The tv.o oth~1 consolidated acti•)ns arc· National 

Federati<m of lndepmdent Business v U.S. Army 

Corp~ o( EngmeerJ. C'iv. Action No. 00-1404 and 
Natwnal Stone Sand & Grm·el As.\lJliution 1· l ' S. 

Army Cvrp~ (1/ t:nginccn. Civ Action 1\o. OU 558 

·1 he plaintiff~ tn tht~ ca~e an: the National 
/\o;;;ociatiOn of H,)me Builder~ I"NAHB"). th~ 

1\:atJtlnal <itonc. '\,rnd and l rr:wel A<.<.ocratron 

I"NSSGA" ). the Amcru.:an Ro:ul and fran,rwrtatwn 
Bt11lder$ A~Mcia t ion ("AR fBA " ). the Natiom1 ide 

Pubhc Projt:c:b Coaht1on r·NPPC''J, the National 
FcdcratH>n of lndcpcn<.knt Bu>inc~ r·:-JFJB"), and 

\V,1ync Ncwm,1n. 

RAC'KGROl f:\'03 

Thi; Background scdion IS adapLed from the 

Background sccltnn found in !Vatimral ,-tssociatit•ll of 

Home BwhA n 1•. U.) lm11 Corp.• of E.ng1111W.1. ]Q7 

F .Surp.:!d 74. 76- 7R I D D.C:!otJ'l\. 

Congress enacted the CWA to "restore aml maintain 
the chemical. physicaL and biological integrity of the 
Nation's waters." 33 U.S.C ~ 1251(a). To that end. the 
CWA prohibits a party from discharging pollutants. such 
as d redged or fill materiaL into mn igable water.!> of the 
United State~ ld s 131l(a). Under the CWA. however. 
the Cvrps is authorized to allow such discharges through 
the issuance of permits. both general and individual 
lei § 1344. The purpo.se of general pennits. including 
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naticmwide permi t~ ("' NWP .. ). is~ued under Section .t04(1:) 

of the C'W A rs to allow projects that cause mmimal 
cnvmmmental impact to go forward wrth little delay 
o r papenvor k. 33 C F.R. ~ 310 l(b) (explaining that 
general permits are '\lesigned to regulate with littk . if 
any. delay or paperwork certarn acti\ ttres having mimmal 
trnpacts"). lf a proposed activity meets t he condition~ 
for genera l permits. it need not lx subjt:.:ted to 1he 
mdividualiLed pernnt process through whtch the Corps 
makes determinations on discharges on a case-by-case 

basis. 33 U .S.C. * 1344. Specifically, Section 404( e) state:, 
that: 

the Secretary may. after notice 
and opponunity for public hearing. 
issue general pennits on a State. 
regional. or nationwide basis for 
any Clltegory of activities involving 

d1scha rges of dredged or fill material 
if the Secretary determines that the 
activi ties in wch category are similar 
in nature, will cause onl) minimal 
adverse environmental eiTects when 
performed sep<~rately. <~nd will have 
only manimal cumulative adverse 
effect on the environment. 

/d.~ l 34-t(e)t I). Thus, the Corps has the drscrction to issue 
5uch general permits ifth t: polluting a.:t ivitie::- an: sirmlar in 

nature and will only cause mmimal erl\'lronmental effects. 
lei. It a party discharges pollutants into navigable waters 
without meeting the conditions of a general permit or 

otherwise acquiring an indi\'idual permit. then the party 

can be suhJect tu enforcement Hctmns. such as .1 cml 
admimstrative action by the Corps or a ci\ il and cnminal 
proceeding by the Department of Justice. !d. ~ 13 19(g); 33 
C.F.R. ~ 326.5- 326.6. 

1-'or live-year rntervals. bcgmning in 1977. the Corps ha~ 
rssued NWPs. mduding the most v.1dely used pennrt. 
NWP 26 61 f ed. Rcg. 65,874. 65.893 (Dec. 13. 1996). 
Before the relevan t changes to the NWPs made in :woo. 
NWP 26 authorized discharges th<ll affected up to ten 
acres of waters without requiring a party to acquire an 
mdividual pcrmiL and required that a party notif} a 
Corps' di~trict engineer of any discharges causing loss or 
substantial adverse modification of one to ten acres of 
wetlands (this second requirement is known as a ··pre­
constructwn notifi~a t ion'') 61 FeJ.Reg. 30.781. 30,783 
(June 17. 1996). 011 June 17. 1996. tht> *l2J Curp::. 

WESTLAW 

proppscu rrbsumg many of the NWP:-. indudmg NW P 
26. which was lo expire on January 21. 19Q7. Jd at 30. 7RO 

On December 13. 1996. the Corps reissued N \.V P 26 for a 
period o f two years. with somewhat different conditions 
nl ~ cd Reg. at 65.X7-l f>'U\77, 65.lNI. h5.!\95. I n July 
1998. the Corps pubbhed Hs propo~cd replacement 
permits. and extended the term of N\VP 26 again. 
63 Fed.Rcg. J(1.040 (July I. 1998). Following a public 
comment penod 111 whtch ll receiVed approximately I 0.000 
comments on the proposal. 64 Fed.Reg. 3<).257 (July 21. 
1999). the Corps set forth a sel'ond proposal regarding th~: 
other new pem1its in July 1999. See 64 Fed.Reg.. 39.151 
(July 21. J 999). On March 9. 2000. after considering 

even more comments. the Corps issued the perm its that 
replaced NWP 16. Set'65 Fcd.Rcg. 12.81 8. 12.8 18 (Mar. 
9. 2000). 

Overall th1s process resulted 111 live new NWPs (known 

collccti'vely as "Replacement Permits"). modification of 
six existing NWPs. two new General Conditions c··GC'). 
and modificat ion of nine eKisting GCs. !d. These changeR 

to the NWPs process authorized many of the same 
activities allowed under N\VP 26, but the new and 
m~1difieJ 1'.'\VPs were adivity-specific. S~;e id Among the 
controversial changes. the Corp~ narrowed the maximum 
per-p1 oject acreage impact from ten a <:res to a half 
acre. anJ pre-con~trudion not1lication wa:> required for 
1111pacts greateJ than om:-teuth ot an a~.: re tnstead of one 

acre. 4 The new NWP~ bCl:amc ciTcctivc on June 7, 2000. 

auu NWP 26 expm:d the same da} . tt5 Fed. Reg. 14.255. 
14.255 (\1ar. 16, 2000). 

4 01 her change~ include the foll()l\'lll J;' (I) NWP 

]t) (;iogle f<lmily homing) \\<IS modiliL·d to 
n:Jucc .tcrcagc lrnutat ion to 1/4 acre and reqUired 

preconstruction notiticalwn for :1 11 activitie,, (2, 

NWP~ 39. 40. 42, and 43 w~:r~: modified to include a 

300-lincar foot lim1t for fil ling or cxc:<~vallon a em 1tie~ 
in 'trt·am beds tiJat nunnall~ ha\t~ !lowing wah:r: (3, 
GC :!5 "as added to re,trict u>e or cenain ~WP~ 
in de5ignmed critical resource waters: 14, GC 26 

\\as added to limi t u~c of certain NWPs to place 

JXrm<~nenL atx>~e-grade fills 111 ~omc area~ of 100 
year lloodpla ms. t5) GCs 9 and 19 \\ere moditled 
to add additional water quality protections. ~uch 
as the use of vegeta tt'd hul'fers and wat~r quahty 

ma nagement plans: and (6) GC D was modified to 

include a thirty-day lOmpletene~s review penod of 
Corps' re' 1ew of precon&~ruction nottlications. St•t> 65 
Fed Reg. at 12.81!1. 
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NA H R's complaint \\'a ' filed on f-ebruar) 28. 2000. a m.l 
un March 16. :2000. NSSGA fil ed its compla int . The two 

cases were consolidated on Ju ne 15. 2000. N FI B filed ils 

complaint on Ju ne 16. 2000. and wa~ consolida ted \\l th 
the other two case.<; on Sept em her 12. ~UOO. The plamtiffs 
argue. zlllc'l' alia, t hat the NWPs exceed the Corps' 
,wlhority under the C\V ;\ because the Corps only has 
jurisdiction over "di~charges" of "pnllutant!-.." induding 
dredged or fill matcnaL mto "wa ters of the United Stares." 
the NWPs exceed the Corps' authority under the CWA 

because the Co rps can only issue N\\'Ps for cakgories 
of activiries that are similar in nature and will cause 
only minnnal ad verse environmental impacts, that the 

Corps acted arbitrari ly and capriciously m the" issuance 
of the replacement permit NWPs. that the Corps did not 
conduct a flexibilit y anal) sis as required by the Regulato ry 
Flex ibility Act (''RFA "), 5 U.S. C.~ 601 N seq., a nd that 
the NWPs violated the National Envtronmental Policy 
Act (''NEPA"), 42 U S.C. §§ 4321 et. :.eq., becaulSe the 
Corps did not conduct a Programmatic Environmental 

~ 
Impact Statemenr. · On Februar) 15. 2001. all three ~ets 

of plaintiffs filed motions fur summar) judgment. and the 
defendants *122 and intervenors responded with cross­
motions for summary judgment on June .14. 2001. 

Plain till "iSSGA's Complaint additionally contained 
claims oille~ing v iolallon~ uf the Tenth Amendment 

by defendant. hutthc~e daum were l<tLcr w11 hdrawo 

(St·e N1'liC<' of l 'ilinr of Al.iditionul Authoritk'>. NtH . 

4. ~ liOJ ) 

While the pnrl tcs' cross-motions fo r summary !Udgment 
\\en: pendmg. on January 15, 2002. the Corps re-issued 
ul l existing NWPs and (,Cs with some modiflcatton~. Set' 

l:t7 Fcd.R..:g.2020 (Jan. 15. 2002). Because the NWPs were 
re1::.~ued. the Cou1 t to wh ich the ca!>l" wa;, initially assigned 
permitred the parties to suhmit ~upplemcntal wmplamts 

and pleadings. Whale that Sllpplemental briefi ng was in 
pwgre~~- th1s case was reassigned to this Court on April 
9. 2002. The parties completed their supplemental fi ling:. 
on August 12, 2002. On November 26. 2003. this Comt 
ruled that the "Corps' issuance of the new WPs and GCs, 
while constituting the completion of a dec:isionmak ing 
process. Joe' not constitute a ·final' <.1gency action becaust: 
no legally hmding acti0n has taken plaCI.~ as to any gi\·en 
proJI~CI until either an individual permit application is 
denied or an enforcement action is mstituted ... lila!'/ Ass'n 

of'Homc Builders. 297 F Supp.2d at 78. Our Circuit Court. 

on July 29, 2005. reYersed and remanded this Court's 
ruling on the Admmistrati\ e Procedures A<.:t ("APA''). 5 
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U.S C ~ 551 ct ICcJ .. and R FA claim~. and affirmed thi' 
Court \ dism•~~al oft he EPA dauns. Au1'/ A .1,1'12 nf H onu 

Builde1s •·· L. S. Army Corps of E11g'r:;. 4 17 F.3d 1272, 1289 
(D.C.Cir.2005). Specrfically. our C1rcu1t Court fouud that 
the NWPs 1ssued by the Corp<: constituted tinal agency 
a<.:tion subject to challenge unda the A PA. id. at 1281. and 
that the APA ..:ballenge to the NWPs IS "npe for JUdiCial 
re,iew:· id. at 1284 Our Ci1cult Court also found t h<~l 

the Corps' i'~uance o f the WPs constituted !lnal agcnC) 
aetion 111 the form of a legisla tive rule. that plainutls' 

<.:hallenge focused (\11 the Corps' compliance with section~ 
604 and 605 of the RF A. icl at 128'J-S6, and that the claim 
was ripe for review. id at 1286 As the case was remanded 
to this Court for further proceedings consistent with the 
ruling of our CircUit Cou rt. supplemental plcading3 were 
tiled by the parties, and this Court hdJ oral argument on 

the remaining claims on January 30, :2006 6 Id at 1274-

75. 

6 On January 5. 2006. Counsel for the Corps, :--IA iiB. 
and NFIB jointly submllted to the Court a M otion 

for P:t rtial Consent Judgment on the RFA claims 

brought b~ NAH Band NFIB. (Dkt.# 1 J7) ;-.JSSGA 
did not objt!~t 10 this motion, and mtcncnor­
l.iefendants National Re~ource~ Defense Council 

("NRDC'''j ,lnd th~: Sierra Cluh qated m the mottnn 

''W ithout conscntuJg to anv iudgm.:nt d)!amst 

NRDC and Sierra Cluh. Wllh•,ut end,,rsmg th.: 

l-h,lfal:tCfl7atl011' ~o.OilldineJ in the lllcHion lor rarli,Jl 

coment judgment anu a~cumpanymg prupowd orut:r. 

and wi1hout wai\'lng arw nght'. ;\!ROC' and S1em• 
Club do not oppo~e the relief r<.'lfliC'It'u 111 ~<i td 

motlnn: · Ud. at ~ -~ ) 

STA!':OARD O F REVIE \\ 

I. Slllllllltll'J' Jud;:nwm 

Summary judgment is apprt1priate when the pleadings and 
the record demon~trate that .. there ts tw genuml' J S~ue ,,~ 
to any material fact ,tnd that the tnO\'ing party is entitled 
to judgment a~ a matter o f law ·• Fed. R.Civ P. 56( c) The 

moving party bears the initial burden of demonstrating 
the absence of a genuine dispute of matenal fact. 
Celote,\· Cnrp. 1'. Cutrctc, 477 US. 317. 323. 106 S.Ct. 
2548. 9 I L.Ed.2d 265 (1986), and the Court draws all 
rea~onable inferences regarding the assertions made in 
a light favorable to the non-nwving. party. Biodhwsity 

Cunsen•ation Alliance r. US. Bureau of Land Afgmt., 

404 F.Supp.2d 212. 216 (0 D.C.2005) (citing f(mn \. 
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Du~ (vrp. 381 I Supp2d IX9. 192 en tD.D.C.2ClO.:;II 
'[\\]h.:n lllhng on Lro~' mlltll)ll~ for summary JUdgment. 

the Court sh,lll grant summan jt•dgment onl}- 1f one oftht: 

lllll\ mg ra• t1c' I' cntrtled It' * 123 111d!!ment a~ a matter of 
Ia\\ upon m.ltt:rMI Ia~:t'> that .m~ not genuinely d isputed.'. 

Barr I 1h l11c ' I ht>lllf'.\011 2 \t-, I .Supp. ~d 2~6. 2-W 
( 0 0 C .,Oil"' I (~II mg Rhnadn \h Tara11 517 F.2d 66. 6 7 
(2\.1 (If IQ7'\)) 

In ruhng nn the ments of an admint~tra t ive decisio n 

on a Llam1 brought under 1hc APA. 1hc Court must 

look to the ad n11111~tra i 1Ve rc:.:on.l. Sec RidturdJo 1 /'VS. 
554 f .2d 1173, 1177 (D.C.Cir.l9771 Because of th1s. 
no additional f~ICt-tind ing is na:e~sary anJ summar) 

judgment IS apprnpriatc. See Yvung ,, Ccn Sen'S. Admin .. 
99 F .Supp.2J 59. 65 (O.D.C.2000); Lun A.11·w 1'slll r. AtJ'1 

rtcn o/rlw US. 445 r Surp. R~2, 835 (D.D.CI97R) 
( "[S)umnMr} JUdgment rs appropriate after a re\'iew oft he 

.u.hn inistram·c record."). 

II. A P A Rt'l'i«'h' 

In actwns brought under the APA. an agency's fina l rule 

or a.:tron \\ill be upheld unit"-\ It~~ ··arbmary. capncJOus. 

an abu:-.1.' of dJc;cretJon. or othennse not in accordance 

'' rth l;n1 ·• 'i I S (_ ~ "Oo(::')IA). Stt' !1wma5 ltffawn 
l nil 1 Shalala 'il., t '-. "t». "1::'. I I~ S Ct. ::'381. 121} 

L.l.:d ::'d J05 ( l'»lJ~J. I!, a/111 fmrl '"''~liT.' Projcf'l I' 

EPA, l:'\ l 1d 'I'J". •NS (0 C C..•r.2005). 'fhe scope of 

rt'' iew under the ·:Jrhitrar\ and car• iciou-;' -;tandard •~ 

narro\\ ,1nd a nlUrt 1s not to '-llh~t1tute iL~ JUdgment for 

that of an agency." Ht~ll'l J'1hwh \lfr.\ I"'" of { \ . 

Inc ' .\'tate I arm Alut , futo '"·' Co .. 4o3 U.S. 29. 43. 
103 S.< l 28'i6. 77 I h UJ 443 ( l'JR3) (" \.fowr Vcltldc 

kl/r.l. "). A ~oun must abo ~l· t :J'>Idc an agcnc.:y dcc •~•on 

if 11 lack!-. .. ,uh-;tantml ev1dence" in the record to support 

the conLlu. ... ion 5 ll S C ~ 706(~)(F). I. T & T Corp. ,. 
1 (( M1 I kl 242 . .'47 t D ( ' C1r 19%). Th1:. 1:. a h1ghl} 

deferent l.tl stan<.lat d o t te\ iew Sec id. Under Section 
5SJ ot the PA. "hen promulg<ttmg <~n dgency rule. the 

agency mu~t prm tdc adcqu~IIC notice and opportunll) to 
comm~nt ,m the propo~ed rule:. 5 l ' S.C ~ 553 If the 

a gene) t.lils to pW\ 1d~ th1' oouce and o pportun1t) to 
c0mment or thl' notin· ,md commc:nt pt'nod i-> madequate 
the "regulation mu<.t hlllnn procedural grounds. and the: 

sub~tant l\1.' validity ,>f the change according!) need not 

~ ~\.tmmt'd.' ATL C 10 ' Dnno1a11 757 f.2d 330. J3H 

ID.C'Ctr.l98'il 

OI<;;CL."iSIO' 

Ill Plamllfl.., ra1'c .1 nn.ri:ttl 0f challenges to the C\>rp,' 

l'i.'iU,tnn: ,>1 th.: repla.:l'mcnt N\\ P.; and GC-. in 2000 and 

tht: lt:-I~'Udlll.t' 01 th~ . \\'P:. .tntl G.:ncral Condit ion' m 

2(10 1 and ... en~ra l under!\ m~ claum. The mam d.Hm". 
lwwc\1.'1. ,,111 ht: horkJ dm\ n "'the f()Jiowmg· I) that the 

Corps d1d not pro\ rue .tdt:quall: lllltJcc .md oppNtunit) 

to comment nefore ~~suing the NWP~ dHtllengetl b) 

plamtrfts and that the NWP~ and GCs are not the logi~:al 

o utgrcm th ol the proposals; 2) that the Corp~ acted 

arbitranl) and capriciou>.ly and abused its d i!>cret1on 

in performing a rcgwrwh7cd analysis of the ··minimal 

ad\·erse cnvironml.'ntal cnects" the NWPs would ha\'C 

on the.' rn\11 onmt•nt. 31 that the Corps drd not pro,·ide 

a rcasonnble ba~b for thc acreage limitations and pre­

constructlllll notlliL.JII\)11 requirements for NWPs: -i) that 

the re~trl.:tions in the u~e of NWPs in the 100-year 
tloouplarn-, were .lrhll r;~ry and capricious and are not 

con~i~ ten t \\ tth the Corps' authvri t}: 5) that the regulation 

of aggregate ami h.1rJ rod Jmrn.:ral mmmg as acu' itic:s 
··~imil.tr 111 nrJtu re" •~ arbitrar} and capncious: 61 that the 

Corp~ d1d nut haw the '>tatutor) authorit} to cond1llon 

NWPs (II .IS"lll e P• otec:uon of water qualitv: ., ) that the 

utlhL.t t l\>n nf\ e!'ct,lfcd buffer' in Jlllll!!at ion a~ referenced 

111 (,(' I'> IS not rl':.l'-l>nahl~ rdat~·ll w the dispo,al of 

dredged .md 1111 m.llcnal ,mJ. thcrrlmc, 1s beyond the 

Coi p!>' authonty: ami~~ that the is~uance *124 of NWP 

2Q ts ;1rb1trary and LapncH>\1~. · The Cnrp-; counter:., in 

csscnt·c. that the ISSlHIJICC of tho: replacement NWPs a nd 
GCs and the IC-I, .. Utllll:C ~)r the NWPs anJ oc~ in 200.2 
were in accordance wtth Sec110n 404 nf the \ \VA. were 

proper undc1 th l: 1\ P.'\ , and \\t'Je ne1ther arbmar} and 

capricious. rwr .:tlntm ry to law. For the foll owing reasons, 

the Court .tgrcc:. \\llh the Corps and G RANTS its mot1on 

for ~ummary JUd!!ment. 

7 I h~ lolln11 mg L latnl'>llf I he plamull. \\'Ill be addre-<<;ed 
m toolntllc' It thai the <;upreme Court's decision 
1n .\11/ II ,, r, Ag,m y of \ortht:m Cook ( • 'IIIII 1 
L _\ ~my ( •rp •I En.:wtt'II ("Sii 4\CC .. ,. 5JI 
L\ 1:)'1. 1~1 '>lt 11- S. Il)o. LEd.~d 5~6 2001). 
ne-. ... ,'11.11.:' a r~..m.mJ ,.,, the 'I\\ P~ and the GC~ 10 
tho.; C orr~ for ~~~on,IJ~r·•' 10n oft he JX'rmib in hght of 
the !!Ul<.l.tnl·c prtl\ 1dcd 111 that deCI'IOn a~ to the Cor~· 

jumdh.:titm,\1 limih. ~I 1l1.1t the 1\\\'P~ <Jddrc.•,•ing 
n~.n.ll l<.lll a~ll\lllc' nccc:d the Corps' ,tuthorn) · 3) 

that 1h..: N\VP, .tnd !hL GC> promulgat.:d by the 
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(orr<\ IIJI,IIC the ,(rC.lmhnlllj( till he J1Crlnll rn~~.:.:,-. 
3'> 1 t!(jlllfCJ by the ( '\V -\. -1 \ th~1 l th<! (nip'> \IOI:Itl'd 
\t:~IIOD .J().l(CH.!I <'f th~ ( \VA II hen II rc1 vkt•u .tml 
mN.hlicd N \\ P .16, and 51 the f(XJ liC~t th.ll the lnun 
rrm,tatc 1'11\\ ' P ~6 while thc matter i• ''11 rern,md 
ocfNe thi.' Corp' l<>r f•'(lln>idcrallon in hght ol the 
(nurt'~ ruhn~. 

I. thP Corp~ Did Pl'ol'idt• Adc•t{llflfe ,\'otiC<' untl 
Oppol'ftmit.l· to Comment &_fm·e lnuim~ tltc SWP~ 
Otulleng••tl by tlte Pluimiff~ and the S JVPs Al'e the 
LoJ:ical 0111/!,I'Oit'tlt oftltt' Pmpo.~als. 
Plainti i'J<, alleg~ that the Corp<: "f;11led to aflord the 
puhlic adequate opponunit} to comm~:nt'" on thl 
Replacement Permit Rule. the Rcplacemeut Pamit:;. 
the Rcpl.tcement GC~. the Re1ssued PermitS. and the 
Rc1ssucd GCs. In p<Hilcub l . platnt•fts allege that the 
final Replacement Permits and Re1ssued Pennjg were 
not the logical outgro\\ th of the proposed permits 111 
regard to the acreage limitatlllns placed on certain NWP:. 
(Ph.. N~SGA'~. ARTBA's. & NPPl \ Ml·m Supp. PI~ 
~ot. Summ. J 4\-4..1 ("NSSGA's :'vfem.").) The Corps 
contend' that plaint1ff~ were on nouce of the possibk 
changes to the NWP~ and uCs ami. in panicu!Jr. tlut 
the acreage hmllations would he rcduc..-d. 11nd. thuc;. 
the issuance of N\V P< with lowe1 ac1eagc lilllitatious '" 
,, logical outgr0\\1h of the rropO\I,Xl N\\ p, (1\h.m p 
& A. Supp. Dd.'s Cross-Mlll. Summ. J . & m Opp'n 
Ph' :'vhw; Summ J 7 0--4 ("C01p'' Mem ··).) For the 
fnllowinr reaMms. the Court agn•es wi th the Corp' 
th.ll .tdequatc n<'ll~c and opportumt) fl1r ~o.ommcnt ~en: 
provided bt'f01e the i s~uam.:c of the NWP~ and GC~. and 
that the particular-. ol the \\1>-.. mduding the "malle1 
.u:rcagc limitations of NWP-; 43 and 44. arc the logical 
outgTo\\lh of the pwpv~ed ;-..1\\ 'Ps anJ G C' 

\\'hen an :.~gency seeko; Ln promul!!.lle a rule. 11r 111 l h•' 
case a NWP 01 GC under the C\\·A. the ,\PA rcqu1r..-~ 
that thl' agency pubiJ,h notice of the rule 11) the redel ,ll 
Rt:gJ:\tcr and <hen g1ve mtcre~ted parties an opponumt) 
to comment S U.S C .:i 55\ T he notice mu t contam 
'either the terms or "ubstam:e ol the pr<lposed rule M 

,1 dcswption of the subjects and 1~sues imohed." Id ~ 
"'i1(b)(1}. I f notice i~ madei.JUate. the "regulation must fall 
on procedural grounJ<,. and the sub~t•mtive \'a lidity of the 
Lhange accordmgl> need not be e'\..tmined ·· -tFI C/0 ' 
IJIIIWI'dll, 757 f.~d at 138 

ol the propLl~>J rule ,\t .\.1.1 l~ast. Diipwul luth '· 
r p 1. 35li f- .:IJ <)3n. 1J~ I 52 1 D C.Clr.~004) "I\ ruk 1s 

dccmt'J a lo_!!ILal outgr"" th 11 mteJe':lh:d p.1111es ·,hould 
h.i\C ant1c1pated I hat the change wa~ po~'1hlc. nnd thu~ 
rea~onabl~ should h.ne tiled the1r wmmcnh on * l15 
the ~ubject during the nnuce-anckommcnt pe11od.' 1.1. at 
(.)52 (quoting C/11 ,.f W wl..t ,Jw EP ~ 320 f ~d :!28. :!45 
tD <.. Clr.~U031). furthermore. the kc~ focu~ 111 as-;c,~log 
log•cal outg.ro'A'Ih ~~ .. whether the purposes ol now:e 
and ~.-·ommcnt haH: been adequately -;ened.'. Ft rtib:e1 
ln 11 r LPA. 415 l'2d 1303. 1311 <D.CC1r 199 lOur 
Cn~o.uit has c;wtcd that "[tlh1s means that a fmal rule 
~ 11l be deemed the logical l1Utgro\\ th of the proposed 
rule if a new round of not1ce and comment \\'('ulc.J not 
provide commentators with •their fir!>t occ.tsion to offer 
ne\\ and Jiffert'nt critid"m~ \\ htch the a gene} m1ght lind 
con\'irKing.· .. ld (quoling L'nited Slcellwrl.tr.\ n( 1m. 
,. \fur\·1!,;/1, ~7 F ~d 1189. I :!25 (0 C.Cir 1980)). If a 
"final rule deviate' too :;harply from the propo~al. afli:.:ted 
part1es \\Ill be Jepri,cJ of OlHin.• and an opportunlt) to 
re~pond 10 the propo-;al." JFL C/0. 757 F.2d .1t 338 
(quoting )mall Rc/mu Lead Phas£ Donn I a~/.. frme 1 

r:PA. 70~ F.:!d ')06. 547 (O.C.Cir.l983)). A lina!JUie 1:. 

not nece~sanly 10\altd lor lack of nouce. ho\\'e\er .... nnply 
lx•causc the posHIOn 1t adopts d 1tlers somewhat !rom th..: 
p1N t1nn m thl pr<.lpo,..-d rule I FL ( 10 ~5 1- .2d al ~3~ 

Otll Cu .:un. in Lurirunlllc/1/al I11U qrtl \ Pro!t'CI \ £P A. 
4"J;; F JJ 942 1D.C l u .,0051. -.tated that a lln:.1l1 ule IS not 
the log~~:al oulgrlm 1 h nf the prop<N'd rule 1f the a gene)'<. 
lin.ll rule 1!1 the oppwtlt uf th..- pwpm.cJ rule !tl til 99~ 
O ut Circuit noted that It ha~ "refused to all\1\\ agt:lllll'S w 
u~c the rulcmaklll!.' Jlfl!L:I!'S to pull a surpnse '-\\'ltcht'l oo on 
•egulatt:d entitle .... " tel ..tl '>90. The ( ourt ;1ddcd. ''[i]f 1hc 
/\ PA\ notice rcquucme1W• lllCJn .Ill} thing. the) rt•quue 
th.tl a n:asonahlc commcn1er mu~t be able to tlll'it an 
a gene) 's rl·prescntatwn:. about n/m h pent" ulur a~pe\:t<, 
of us p10posu l are open fQr cons•derat10n.'' Tel at 99!-i 
fc:mpha;.IS 111 onginall In thilt ca~e. our Cncui t ... acatt'tl 
the final rule be~:ause a logil:al m.ngrowth of a proposed 
rule "doc-. nol mdude the !\g.cncy'-; dec:Jslt'n to repudiJ te 
11s proposed interpretation anti adopt its inwrse.'' ld. 

On June 17. 1996. the Corps ptlblish~:u a "Notice of Intent 
,1ml Request for Comment-." conn:rning the re-i,.,uance 
o l exic;ting NWP~ and GCs. and the Issuance of four new 
NWPs 61 FcJ.Rcg at 30.~~0 In rcc;ponse to thic; notice. 

. . th..: Corp::. rect'Jvnl o\er "4.000 comment Juunnents." 61 An .tgcncy sat1sties the not1ce rcqum:r~_lcnt f-ed Reg. at6'i)P5. In response to the Corp~· Jt1ly I. 199!< rule con..,lltutes a "logical outgrowth 
121 IJI 1-11 

\\hen the final 
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'' Noti~:e ofl ntent and Request for Comments'' concermn~ 

the issuance of six new NWP' and mod1fp ng SJ;( ex 1~tmg 

NWP~ after NWP 26 exp1red, .H'r 6'{ l ed.Reg. •t>,040. 

16.040 (Jul~ I. 1998), the Corp'>' additional modificat ions 

to the proposed NWPs on October 14. 199k. sec 63 

hd Reg. 55.095 (Oct. 14, 1Q9~). and the add itio ns to 

the proposal issued on July J L 1999. set 64 rcli.Reg. at 

19.252. the Corps extended the forty-live-Jay comment 
period an adJitio nal thiny days. fi5 Fed .Rt-g. ;.~t 12.81R 

Publ1c hearings on tht· July l. I 99R Ot lt:C wen: held an oss 

the country and a public hea nng was held on August 

19. 1998, in Washington. D.C. 65 Fed.Reg. at J 2.824. 

In response 10 the ,<\ugusr 9, 2001 "Notice of Intent a nd 
Req uest for Comment.'' ~ee 66 Fed.Reg. 42.070 (Aug. 

9, 2001 ). which rt'is~ued the NWP~ and tht' GCs along 
with some modifications to defini tions within. the Co rps 

received "over 2.100 commen ts and had 19 people a t tend " 

the September 26. 2001 p ublic he<tring in Washington. 
D .C. 67 Fed. Reg. a t 2027. T herefore. plaintiffs and o ther 
mterested parties had adequate notice and opportunity to 

comment on the moditicatioos. issua nce. o r re-issuance of 

the NWPs and G Cs. 

lne main issue here is whether the pt~ rticulars of the 
modified and reis~ued NWPs and G O: were the logical 

1•utgrmvth of the proposed NW Ps and GC's. Wh1le the 
NWPs tha t were modilied , issued, and re- *126 issued 

are not c-.:actlr the same a1> the propo~cd NWPs eventually 
1%Ued and re-1ssued. nmzpw·c M l'ed.Reg. W.:!:'i2 (Ju l) 

~I. 19CJ9) 1ri1h 65 fed . Reg 1 2R I ~ (MJr. 9. 2000). ct•mJ•t:n· 

66 Fed. Reg. 42 .0'70 (Aug. 9, 2001) ll'itlr 67 F-ed.Reg.2020 

(.IJn . 15 2002). the) do not haYc to be idcnti~:<ll m order to 
be a logical outgrowth of the pn>posals. ~ce A FL CIO. 75 7 

r .2d at 33X PlamufTs and other mterested part ie~ v .. ere on 

no tice that thcrc· would be chang~:., to "part icular a.~pcc ll>" 

ot the NWPs. incl uding the acreage limitations. and that 

the changes would most likely lead to a reduction in the 
<H.:rl!age lim i ta t ion.~. SN' Em·tl l/1/cgrity Prtlfl'i'l , 4:!" 1- ~d 

at 9QR. Pl:1m1Jffs \\efc also aware of what a::.pt:cts of the 

proposed NWPs and GCs were under cons•deratiun. Sn· 

id. 

Spec1fica lly as to NWP ·D. while the Corps d id s tate in its 
July 21, 1999 Notice that it was •·proposing to retain the 
2 acn: limit fo r the construdion of new SWM facilities .. 
under MVP 43. 64 Fed.Reg. at 39.327 the fact is th<H rhe 
Corps was considering lowen ng the <tcreage limit and H 

limit below two acres was being considered ("commenters 

recommended a~:reage lim1ts for the construction of new 
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SWM fa.: ll iue~ . wh1ch ra nged !rom I to 5 .u:res .. ) and. 

therefore. the lower acn~ae~· hmll is a IPgJcal outgrowth nt 
the proposal. /d. In regard to NWP 44. while the Corps 

proposed a ··2 acre limit fo r a single and comple te mimng 

project"' in the July 21. 1999 Notice. agai n. se\ entl options 
were being consukred (including a slidmg scale), and the 
final lower acreage I uni t \\ dl> a logJcal outgro\\lh or 1 he 

proposal and interested partie~ were on notice of thi~ 

possible outcome. Sf'r id at ~9.332 . 

T he not1ces and request:, for comment!> relea~ed by the 
Corps made all interested part ies awa re that change!> and 

modifications to the NWPs and GCs were imminent. Just 

because the final NWPs conta ined lower acreage lim 1ts 

than the Corps' millal p roposals does not mean per .H' 

that they are not the logical outgrowths of the proposals. 

See A FL C/0. 757 F 2d at J38 All interested partie~ 
were aware that the fin al NWPs and e cs would be more 
pro tectt\'C of t he en\' ironment and the waters oft he United 

States: hence. a m ore protective NWP or GCs is a logical 

endpoint. especially considering the fact that the objective 

of the CWA is '' to restore and maintain the chemJcal, 
phys1cal, a nd biologicalmtegrity of the Nat1on's waters." 
33 U. S.C. § 1251(<~). Acconlingl). plt~ in t iff~· claim that the 

Corps viola ted the notice and opportunity for adeq11ate 

comment requirements of the APA .md the CWA. 33 

I J S.C. § l344{e)( I), is not persuasive 

II. Tlu· Corp.1 Did Not , I ct . l rbitrari~r or Ct~pridous~r 

or ,..rhus£' 11.~ Di.va £'rion in p ,,j(wming 11 Rr~icmali:.ed 

. lmt~rsis ojth<' .. ,Hinimal Adt'l'I'Sl' En l'ironm<'llfal l!jfects" 
the NWPs Would !Jm·e 0 11 the Em•iroll/111!111. 

151 Plaintiffs alle!!r that the Corps acted arbit rarily t~nc.l 

capriciou~Iy. and a bu~t:d Jts d1scretlllfi, lll perfnrnnng 
a regionalized una lysis of the "m inimal ndverse 

environmental etfects"' the NWPs would ha\'e on the 

environment. k (See M ern. Supp. P I. *117 NA Hif s Mor. 

Summ. J. 17-32 r ·NA HB's Mem."l.) T he Corps argue~ 

that the NWPs and GCs issued b) the Corps do not viola te 

th~ A PA in their regio nalized an<:~ lysi~ of the "minimal 

<:~dverse environmental effects .. a nd that the Corps did 

nll l \ iolate lhe APA by not defin ing the tenn .. minimal 
adverse environmental effects." (See Corps' Mem. 29· 30. 
37- 39.) For the following reasons. the Court agrees with 
the Corps that the MVPs and GCs do not vio late the 

provisions of the APA." 
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8 l'laiuhfT~ cont~:nd that defendttnl fund:.tnwntall) 
mi."onstrued the ~cope of its regulc~tOI) authority 
under the CWA. 11 U.S.C. § 1251 <'f ~cq .. as 

t>o,tahlbht:d tn Sohd H dill' .Jgmty of Northern 

Cuok Cozmlv 1• C S. .411111' ( '''1'-' of Eneinet'l'.\ 

(''SWAI\.CC ). 5~1 l '.S. 159. 121 S.( 1. o7• , 14fl 

L. Ed.ld 57f> c>nol). and that thr' JUn-,dict tllnal 
miscomtruclron undermine<. defendant'> acttons 
regarding the r~suance of NWP., Specrfically. plaintiff 
NAHB comend~ that in asses!>ing the eiTects of fills 
authorized under l\ \\.'P 26. defend.mt improperly 
considertxl th~ effecb ofrilb in r ~olated water~ that are 
beyond the defendant's jurisdiction (NAHB'~ Mcm. 
13). and plaintiff NSSGA argues that defendan t '~ 

issuam.:e of Replacement Permits is in ''drrccl 
connie(' with the SWANCC decision because they 
seek to regulate dhcharges into ··ephemeral streams" 
that it con!>rders heyond defendant's juri..Uiction to 
regulate (NSSGA's Mem. 13). Acco.mJtnglj. planltrrl's 
demand that "[t]he Corp,' (pcrmtt) decision~ must 
be vacated. the >latus quo restored. and this action 
remanded tl) the Corps to rc.:onsidcr in Hght of 

SW4.VCC" (:-.IAHB's Mcm. 17.) 

The CWA explicit!~ provides that "the objective 
of this chapter i~ h) re;tore and maintain the 
~:hcmit:al. phy>ical, and biolugt.:al imcgnty of 
the Nat io.)ll·~ \\;Uer'" 11 U'\C. * l'~l(a) The 
Act provides that the Arnt) Corps of Engineers 
rna' tssuc permits that "will have only minimal 
cumlii;Jit\'e ad\'erse effect on the envrrnnment. .. 
33. U S.C § U44(eH 11. Delcndant ha., o.:orrcc tly 
noted throughout rts pleading'\ that '' its analysi<. 
~1f cumulati,•e .JdH•r,e impacts did not depend 
on nationwide mathemalrcal calculat ion of the 
lllrisdi<'ttonal water-. co,ered bv the :-.IWP.;;." (S1•r. 
t .g. Corp~· Supp. M ern. in Support of Dcfs.' 

Mot Summ. J, I~ ("Corp, ' Suppl Mcm ") ) The 
language of CWA Scctton 1344\e)( I) is broad. <tml 
no language limus the ··envrronmcnt' on whtch 
r:umulatl\c adH·rsc effects arc 10 be a~~(.'s:,cxl. 

Moreover. \\ hile plamhtfs arc correct t h;tt the 
SupremeCourt'sde<"l\ion inSH A \ '('Cmakcsclear 
that the Corp\ regulatory juri,dtction i, lim11ed 
to "Water~ of thc: United State>:· thr~ holtltng 
is irrelevant to the instant issue A~ defendant 
rightly notes. a body of water does not become ,1 

"water of the U.S." and come withm its regulatory 
jurisdiction because of an NWP. rather, the NWP 
>Imply specitics the permit criteria for b<)dies of 
water that are already withrn the Corps' regulatory 
Jurisdiction. 
Accordingly, plaintill' ' AHB's contention that 
dcfcnda nt inc01 rect ly considered the adven.e effects 
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on the t'D\'Ironment a ... a wlwle mdudmg <Jrea!> 
bcy0nJ it~ regulatory j urbdiwon "hen issmng 
the Replacement Permits ts y,ithout merit. Plaintrff 
NSSCiA\ contcnti<'n that defendant ~cck., to 
regulate waters out,ide of it;; juri~dict1on hv the 
term~ oJ tts Rerlacemcnt Permit$ must ~im ilarly he 

rejected. 

It ~hould be noted that rna le!ler to the Corp ... '\IA H B 

conceded that the ·' 'IWP prngrJrn resulh in onl~ 
mmtmal ad\er.-.e envrrnnmcntal Jmpach " (N/\H B 
Suppl Mt'm .. Ex. 2 at 11.) 

161 A court must i'el aside an agency decision if it 
lacks ··substantial evidence' ' in the record to support the 

conclusion. 5 U S.C § 706(2)(E): A. T & T. Corp. v. 
FCC 86 F.3d 242, 247 (0.C.Cir.l996). In deciding if 
there is "substantial e\'idence" in the record to support 

an agency's position. the Court's analysis IS hmited to 

determining whether the agency's decision was " rat ional 

ami ba~ed on consideru tion o f the relevant factors." FCC 

v. Nat'/ Ciri:ens Comm . .for Bruad. . 436 U .S. 775. 803. 

98 S.Ct. 2096, 56 L. Ed.1d 697 ( 1978 ). That said, an 

a gene} must provide a ''clear and coherent explanation" 

fo r its ruling. C( Tripoli Rocf..flry Ass'n. r. ATF. 4.17 F.3d 
75, Rl (D.C Clr.2006). Section 706 of the APA requires 

thi" C'ourt to consider the administrative record in it ~ 

entm;ty to dctcrmmc the factors the agency con~idcrcd m 

mak ing its del.'ision. S U .S.C & 706: see Ciri::ens to Prcv. 
lhcrtonPark, /nc. t• l'olpe 4011J.S. 402. 419- 20.91 S.Ct . 

Rl4. 28 L.Ed.2d 136 ( 1971). "To survive rev1ew under 

the ·arbitrary and capricim1s' standard. an agcnc) must 

·c).amine the rdevant datu and articulate a satbfa..:tor) 

explanation for 1ts action including a rattonal connection 

between the facts found and the cho1ce made.' ·• PPL 

Wallinf{(ord Energy LLC l '. FERC. 4l<l F.~d 1194. 1198 

( D.C.Cir 2005) (citing ,\'t<Jte * 128 Furm. 463 U.S. at 43. 

I 03 S.Ct. 2856) (tn ternal quotation marks ommed). An 

ageucy must respond meaningfully to objections raised 

and those resp\1nses must be facially legitimate. if it fail:, 
tn d\1 so the ( 'ourt will render 1ts decision arbitrary 

and capricious !d. : see ulso PuNic Sen Comm'n I' 

FERC. 397 F.3d 1004. 1008 (D.C.Cir-.2005): Canadwn 
A.u'n of Petroleum Producers ~ . FERC .254 F.3d 289, 299 
(D.C.CJr.2001). However. the agency's dectsion ne~d not 

be a "model of analytical precision,·· Oi<kson I' Se<v of 
Di.'f. 6R F.3d 1396, 1404 (D.C.Cir 1995), and the agency's 

decision will be upheld e\'en 1f it is not ideally cle:.tr as long 
as the "agency'~ path may be reasonably be discerned.'' 

icl. (internal quotation marks ommed) (qtwting Bouman 
Tra111p .. flu ·. 1'. Arkansa.~-Be~l ·\.1otor Freight .\')•\ , 419 
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U.S. 2Rl. 2R6. 95 S.Ct. 438.42 L F.d .2d 447 (19741! The 
agency's deci:.ion must contain ·· 'a ratioual connection 

between the facts found and the choice made.' '' ·\1oto1 

r't:ltic/e Mfi·f. 463 U.S. a1 41, 103 S.Ct. 2856 (qtwtmg 
Burlinglnn Trll('k r (! S .. 371 U S 156. 168. R3 S Ct 2.W. 
Q L. [d.2d 207 (I 962) ). yet. if the deciswn "merely parrot~ 

the language of the stu lute without proYiJmg an account 
or how It reachnl it~ re::.ults:· then the agency has not 
provtded an adequate explanation for i t~ actions. Dirk,oll, 

68 F.3d at 1405. 

The: CWA was c:nackd 1n order to " resto1e and maintain 
the chemical, physical. and biological integrity of the 
\lal ion\ waters." 33 U.S.C. s 125l(a). In passmg the 
!\ct. Congress provided the Corps the ability to issue 

g.cneral. and individual permits. to part ie~ to discharge 
pollutanLo;, such as dredged or fill materia l. uno navigable 
waters of the United States. /d. ~ 134-l. However. the 

Corps can only issue general permits that "will cau:>e only 
1nioimul adverse environmental effects ~hen perfonnc:d 
separately" or cumula ti\·eJy. !d.§ 1344(e)( 1). 

In the Corps' March 9, :woo Final Notice that issued ftye 
new NWPs ttnd two new GCs a nd modified six NWPs and 
nine GCs wh1ch were to replace NWP 26 when it expired . 
the Corp~ made 11 dear that it apprectatcd: 

that the rerms and condttion~ of the 
new and mo<.l ificd NWPs may cau~e 
some act1Yit1cs Wi th mllltmal a<.ln~rse 
effect~ on the ctquatic en,·ironment 
to be o;uhject 1<1 the ind ividual 

permit process. It is tmportant to 
note that .1quatic resource functions 
and va lue" differ grea tly acros~ the 
coun tr y. Whm dc\doping NWPs 
that have nauonal applicability. 
there will be 1mmy parts of the 
country ~here lhe terms and lirn it t­
ofthe NWPs ~ rll not auth orize some 
activities that have minimal adverse 
effects on the aquatic environment. 

ll5 Fed.Reg. at 12.820. Thus, 11 is clear from this statement 
that the Corps purposefully :,et the NWPs at a low 
level in order to err on the side of protecting the 
environment when allowing the di~charge 0f pollutants 

mto the navigable waters of the United States. This 
c.~pproal.'h, although. disagreeable to the plaint iff-;, is nu t 
only natural. hut reasonable in light of the industrial 

WESTLM 

pt:nn tt upuons avJllable l o those whose acttvi t Je~o will huvc 
mu11mal ad\ er~e efTects on the cnvironmL'nl. 

Indeed. in the Janual) 15, 2002 Final Notice that 
re-issued all e:x i::-.ting NWPs and GCs. rnoditied some 
defimtions. and • ~slJCd LlUC new GC. the Corps specifically 
stateJ as a part ot it:, reasoning thut becau-.e aq uatic 
resources and va l u..:~ diftl!r so greatly acros.'> the country. 
''minimal effects determinations for proposl.'d NWP 
actmllcs !>hould be made at the local le\'el by d1stnct 
engineer~:· 67 Fcd.Reg. at 2027 28. Thuti, the Corp'. in 
essence. concluded that que:.tions necessitating technical 
*129 certain ty should be develo ped a t the local. not 

national. level. 

By setting a baseline that is low and more protective 
o f these waters against the discharge of pollutants. the 
Corps chose to protect the waters of the United States 
that a re more sensiti\ e to discharged pollutants than 
water~ that are less affected by a similar d isch <1 rge. This 
"path" is reasonably discernable from the final notices 
the Corps has Jssucd . See Dickson, 118 F.~d at 1404: 65 
fed.Reg. 12.818 (Mar. 9. 2000): 67 Fed.Reg.202() (Jan 
15. 2002). JnJeed. if the national ba~eline i~ not protecti\'e 
enough for cenain area~. reg10nal distnct engineers can 
''add spec1al conditions to the N\VP authorizatiOn to 
ensure that the acti,·ity results in no more than minimal 
adver:-c environmental effect ~ ... 67 Fcd.Rcg. at 2027; .Wt' 

(l"i Fcd.Reg. at I 2. 821. 

While the Corps acknowledges that the lower acreage 

limits and pre-construction notlfical!on thresholds may 

reqmre "cenmn al'tivi ties that were previously authorized 
by NWPs'' to ''require individual permih. <tnd that· 
it i ake~ more Lime to authonLc those actrvities:· 6 7 

Fed.Reg at 20~~. the limits and thresholds. ns well 
as all the new or modified NWPs. were .. necessary to 
ensure complia nce with se.;tion 404(e) of 1 h.: Clean Water 

Act:' 10 iJ The decision documem~ for each of the NWPs. 
which were iss~1ed on January 4. 2002. and are part of 
the administrat iVe record. discuss the impacts that the 
activi ties governed by these NWPs and GCs will have 
o n the em ironment ami the associated aquatic life. (Se<'. 

e g .. Suppl. A.R. 42. Decision Document Nationwtde 
Pem1it 19. Civ. Act. No. 00 379. Dkt. # 89.) The different 
activitieg authorized by the NWPs and the different 
conditions oft he a4uatic environment in the United States 
reqUJre rule:, that can "ccount for the complexities of 
protecting the di\erse aquatic environment of the United 
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C..ta tc' ~u h" t .:d Rq• .tt I ~ II I q r·s0mr comple,aty 

1:- un;n mdahk l'x:1..a u~c thflacnt ,1c ti \ itte' in waters l~ r 

the l mtcd St.llt:'> Jo not haH~ the ~<~me elf~ct' on t hc 

Jquat ll.· em 1ronmer11 <liH.I each N\\i P must hd\e Jtllcn:nt 

..:ondll ll'n' Ill .tddro.:'' tho~~.· di~.;;1mil.•r tmpact<;."). 

Ill rlamulh .tT).!Ue th,u th.: Ct•rp-. '"uance of the ...._ \VPc; 

1' lontr.uv 111 the int~nt tll C"nrrc<;c; to creat.:: a 

''r.:amhn~.'\.1 .. ,~,to.:mnt )!t:na.1l p.:rmllc; <Li e'\pre~c;cd 

m '-,c...tltln 404!e) ''' the t W \ . t 1'. \HH's Mem 24 

:!i ) The ( orr' l'OIIIlter<> that the ("\\A doe' Otll 

"<>et a ·~1r~.1mlintng •aand.ud that the Corp& mu,t 

m~.:t"' (Corp,' Mrm. 43). and that [s]treamlining 

1~ nut a ,ttHulvt) fac tor upon whtch to measure 

whc thcr the N WPs are arhi tm ry or capricious or 

contr<H) to law." ul. at 42 4J. Sect ton 404(e)(l) of 

th~ ( W i\, untlcr whteh the NWPs and GC'> arl.' 

protnUlJ!ll!l'd. 'tate~ thdt I he Se.:retar} or the 1\nn~. 

actin~ thn>ugh the Chid uf En)!inecr~. ma} bSUI.' 

NWP~' 1I th~ . ecr<!t:tr) dctcm1in...._ that the acti\ities 

m su..:h ~;ategnr> .lrt! 'm1tlar m n.uure. "til cau....: 

onl} mmtmal ad\i.'P•t t:nl 1ronment<1l clkct' when 

JX'rlo11n~tl ~t:p.tratt:h anc.J \\Ill ha1·e only mmimal 

cumulall\·e ad1er<oe enect ~)11 the en1 ironment .. 

n L <; (' ~ I~~(. )o I, 0\~ here J<><:~ the MdlUIC 

~ta te th.u the Secreta f) mu,t enact '-WPs th,H 

'lto.:.uuhuc the ·authon7Jli•W 01 minimal dlt.'Ct~ 

Jmll~'\.h .. ('\ li B\ 1\l.:m. 24 I 
\\ I\IIC ctii~ICIIC\ In the gtautmr ~~~ r~rtlllb r,,r 

Ph'(t'CI\ ''a (<)wll.tr) ul the '"uc~n~:c L'f N\\ P>. 

dtiucnq dnc' nnt dril c the creation of the 

..... WP~ ptnll'tllng thl' l'IH IH'IllllCOI doe~. Su· n i 
hll R<'!' ,1( 1(t'1. l h<' C"l'Tp~ i"uc~ the NWPs 10 

ordt'r 10 t:rt'al~ a h.ht:hn~ nr .tl'll\'tly that i<. allowed 
wllhout one h,l\ mg to unJrrgo the ind i\·idua l 

petlnt ll irt!' proCC'\'>. :tnd in dtl ing Sll the permih 

onl} <~11011 .t..:til't tie' that n:,ult m "minimal ad1·crsc 

en1 ironmcntal dfl'Ct;.." Set id When workmg to 

protect the cn'l.irnnmctll on a nJtu•nalleYcl thr,•ugh 

the ''~u.tn"' ''' thc '\\ P~. the cffl.'ct~ that the 
pcrnuttcc.J ,tllt\ lito.:' ha\e on the en~ ironment •~ 

pJramount to an) cllic1~11C) that ma) rt!,Ult lo thl.' 

Corp' N the permit seek<'rs Therefore. plainufr,· 

.ugum~:nt lath 

171 A rt:VI<'\\ o t the rr<.:ord make~ it de<:tr that th e Corps 

ha~ adequate!) e:\plamed * 130 tt~ reasoning behind the 

~~~uam:e and n:-i~~uam:e of the 1\1\\ 'P, and GC~ II W h1le 

the Corp •.' rea~oning ma) be unnece~sanly lengthy. 11 ts 

rettsonable. sup rxlrted b) the fads. and it' e'\planatton 
dear!) and adcquatcl~ Jays out t he ··path" o f the Corp~· 

logtc and tha t logK ha' been adequately explained St~· 
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'"''"' 1·chidc \1/r.,., 463 l .S at .f'. 101 S Ct. 2~)h 
tquotm~ 8o111111111 I ran.1p, Inc 419 ( .S. <11 ~X6. 9'\ S.<.t 

-l~S) Di(l..1nn (,~ F ld .11 I·HW (quoung Bm man Tmn;)p, 

fnt -1 I 9 L \ .11 ::'xr •. l).:; ~ Ct 4 V~) \ccordingl~. th t ~ Court 
find'> tha t 1 he <.t•l P' lliJ nut .&ct arhttr.ml) or ca priciou'l~ . 

•>r ahu"e It' d t'lrt'tJon. in performmg a reg&nn.thzed 

analy~a!l ol the "nHnttnal ,u.her'e em ironmental effects'" 

the N\\ p , \\Mi ld h,J\ e un the en\ nonmeut. 1 ~ 

II 

12 

Wlulc platnlifl, p01111 to 1he fact that the Corp' 

rcp.:Jt' th<.' phra'e "minimal .1<Jvers~ emironmrntal 

cllt.'\.ts"tluuughuut the Ftnal Notices as an mdication 

th.tl I he Corp~ 1:. only parrottng the language of the 

~tatute .1<. the c,,rc of it'> rea-.vning tn the i:.suance ol 

the N\VP:. ,tnt! GC, . .It'<' DicA.1a11. 68 F.3d at 1405. 

tht: ( orp' he~' ,Jdcqua l cf~ C\plaim:tl ib d~:ci~ion lo 

promul!!atc the NW p, .1nd GC~. as they are necessary 

w rmte...t th\)~o.: p.~rt~ of the .::m ironment that ar~ 

mo\t ;,l'O!.i lJ\'.: to the dio;charge of pollutants_ lt't' 65 

1 ed Rc~ .1t l:!.l-.1'1-.!0,,nd ft' h·d R~!! · o.~t :mr. 

Pkunlllh .tddtllonally ao;k the Coun '·to enjoin 

th.: t:Xplr.ltt<>n uf '\1\\' P ::!o .wJ n:m~tate tb 

term'.· tN"'iGA\ lllcm :!6.) A~ corrcctl} noted b}' 

lnt~l\l.nor Detcntlant> '-ROC and Sierra Out>. the 

Ct)UII l;lck' the .lnthnnty ll) rrt"ide thi<.. r.:mcc.ly 

t.'lt·~ Dd lnt,•nen,,r, 'RUC\ & Sterra Cluh, 

Pt"l \r~ '\upt)l Mcm \upp Deh Crn,,- Mnt' 

~umm ) ~) "' .t lhrc,hold matl~r. ,\lo Pl.tinull 

N \ l iB .llknnllh:dg,·' tn th Mol ton f01 Summar)· 

Jud!!mcnt. '\\\P 2ft h.1' a/read!• exp1rc.>d ('JAIIB\ 

l\1un '\.h, and .111 ~x Jllr..:d p..: rmll " -null and 

11•1d .. I' I r .R ~ ~10 b(bl. anti. th..:rclor.:. canoN 

h~· rcm,t,,ted S.::cond. the CW,\ Sccrion 404(e)f:!) 

cxpll~t tl) JlH'IId<'' that " [n]P general ~X•rnit '~'ued 

untla ''"' 'uh,el l iun ,h,tl l he r\11 •• period of mort: 

th,tn li\c ye.•r' :.tlh:r the Jatc t>f it<; IS~uance ... \~ 

U S C ~ I ~44(t'lr"l Again bcc.tu<;<' N \\'P 26 was 

'"u~d n11'rc th.Jn liH~ year' .tg\>, 11 h<•s expired. 
lkl,IU~ the ( WA !!1\1.'~ lh~ authonl) to i-;•;ue permit-; 

to the ( <'rJ" and not tht- ~·ourtc; ~ 13-Wie)( I), thi' 

l ~1ur1 lack, th.: po11cr to retn~late 1\1\\'P 26 Fmally. 

tht: C \\A pro1 tJc, th.ll the Corp~ may'' ·~sue g~neral 

JX'Ttlllls lol r....,,t.tbl}, th.: 'tJtute dll<!:. not >a) the 

Corp' .. ~h.tll '~'uc !!Cner,ll p.;rmno, Thu~. ''suancc 

l>l _!!t:n.:r;li po.:nnlb " a J•,creuonar. d<'Cision of ahc 

Corp~ '>• ,. 1.! ~hlrCo\'Cf ht' dl.'"tston 1> to be made 

onl~ alrcr the (mp' "Jctcrmtnc," th.u tht: acli\.tlte' 

Juthmued b) the J'l:l 11111 MC'Imil.tr tn nalllrt: and "ill 

ha\, 1111h d mmtm.tl ac.l>cr'c ennronmental cfli.>ct. .. 

lei The Corp' ha> not mac.lt• -.uch a detem11nation with 

u:gard to a rc-is<~uancc or;-.. \\' P :!6. anc.J th1s Court b 

., 
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Ill-equipped to do ~o. According!). thi~ C t•un tlcnie~ 

plaimitTs' requeq to enjoin the e:'>plrJIII.m of N WP 2n 

and reinstate its term, 

IRI Plain tiffs al~o d aun, 111 essence. that the Corps' 

tat lure to define the tenn "mmimal ad,·erse environmental 

effect" is artntrary. capricitlUS. and an a buse of discretion. 

(NA HB's Mem. 19 -20: Pb .' Jomt Suppl. FilingSupp. Pis ' 
Mots. Summ. J 2- 7.) Conver~el y. the Corps cbirm that it 

i~ not only not req111red to define thi~ te rm. hut that '>Uch 

a ddinition is impo:;sihle to determene on a nat ional level 

due to the d1vers1ty of the aquat it· environment~ of the 

waters of the Umted States. (Corps' Mem. 37- .~9: Def's 

Post- Arg. Br. 1- 5.) T he Cou rt agrees with the Corps. Set> 

65 Fed.Reg. a t 12.862- 63. What is a minimally <:~dverse 

environmental impact in Arizona, for example. will not 

ht: tl1e same as the effect on the bayous of Louisiana 

Tints. the Corps has reasonably articulated its reasoning 

behind the promulgation of the NWP~ and the GC:, and 

that reasoning is supported by the record . T herefore. the 

Corps is not required to define the term "minimal ad,·erse 

environmental effect ," and. thus. did not act arbitrarily or 

capriciously or contrary to law. 
11 

13 Plamte lf NSSGA contends that the certain :'o!WPs 
exceed defendam\ JUI'i~ictlOn llCcause the\ ~eek 

tu regulate "eX(~\ation" actl\'ll ie> . • md defendant's 

regulatory juri~diction i~ limited to the di;chat!!e 

of "'pollutant,;" aud '"dredged <>r till material 11110 

tht: n<~' igablc waters at ~pecifieJ 1hsposal ~ite~ .. 

33 U.S.C. ~ 134:!(a). 1344(a). PlainliiT corm:tl) 
note' the* limll<ttit>n~ on dcft:ndant'<. regularl.lrY 

JUristlll·lltHl <Jnd that not <Ill t:xc.nat1ons n:~uh 1n 

a dbch<~ rgo,: th<tt dcfeml<.~nt mily regula!\: (Sc1 PJ 

:"SSGA's Mot. Summ. J. 17 20) However, the 

i': WPs addre'~ only those activetie< tha t re~ult in ;t 

tlischargc that defendant mar propufr re!(ulare. Sec· 
67 Fed.Rcg at202U Thus. the NWPs did not exceed 

defend.mt's jun<>diction. ~nd plainti iT< claim must 

thcrcf ore f<.~il. 

"131 Ill . CWA S ection 404( e) Allows the Corp.1 tn 

Decide 0 11 a Rea.wmahle Basis tire Purticulur Aspect.~ fol' 
the NWPs and the GO. 

[91 Pla intiffs daim that the Corps exceeded tts statutory 

authori ty by isswng NWPs and GCs with more restrictive 
regulat ions than had previous!) bec:n a llowed under NWP 

26, or were mllm lly under consideration b) the Corps 
during the not ice and opportun1ty to comment pcr ivd 

prior to the issuance. and re-issuancc. of the W Ps and 
GCs. (NAHB's Mcm. 25- 31; NSSGA's Mem. 13-4 l.l T he 
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(\li p S asseltl> that 1t did no t act :Hbit1arily. caprH:Juu-.Iy. 

or l.'ontrllfy to law \1 hen 11 set a n<ltional baseline ot 

\\·ha t \~ould (On~ti t utc "mumnal adverse cn1·ironmcntal 

efTectl> .. for the Htrious acti1 ities and projects tlmt would 

be a llowed tv proceed under the NWPs or GCs. Sec' supra 
15 22. f or the re.tsons set forth below. the Court agrees 

. I I ( ' 14 Wll 1 t 1e orps. 

14 Plaintiff~ add1tronally argue tha t the Corp-; Violated 
Sect1on 404te)l2l of the C. WA by re\oking ur 

owdifying "\\WP~ without express!) finding that the 
NWP> ha\'e an adl'er<.e impact on the environment o r 

that the "activitic~ a re more appropriately authori7.ed 
by individual r ermrts.'' (SI!(' NAHB Mem. 32-34: Jt!C' 

alsu NAH B's Suppl. Mem 14.) T he Corps argues that 
NWP 26 expired and. therefore. was not rc,ol-cd or 

modi tied. and tha t such finding~ \\ere made\\ hen the 
replacement NWPs were issued. (Corps' Mem. 44 

48.) Section 404fe)(2) oft he CWA states that an NWP 
"may be re\okcJ or modified by the Secretary if .. 
the Secretary determine~ 1 hat the act ivi tic~ authorized 

h}' such general permit [NWP] have an adverse 

impact on the environment or such acth ities are more 
appropriately authori?Cd by individual permits.- 13 

U S.C ~ 1344(e)(2J 

hrst. ;-;Ali B ha~ aJmittcd that NWP 26 ha5 
alread) e~pereJ . ( AHB's Mem 34.) Mmeo\er. 

lx"C<~U'>C NWP 211 w;~~ essued ov<" r live yeaf'; bel\.1re 

NAHB'~ Suppkmental Motion for Summary 
Jud~rmenl. tht: permit had t:C'\pired . .vee 1'1 { ·.s.C. 
& 13141etel. and. a..:..:ordmgly. nn lintlmg b} the 
Corp~ wa~ nece:.sary Even it tit the tuUt·thc Corp~ 
1ssued the uew NWP~ and rnodtfied ~e.,.eral NWPs. 
\IWP 2t. w:~o;; <;hll o:~ctive. the Corp' marle the 

requh,ite fi nding necc:.sary under Seltion 404(el 

121 in it~ tinal notice'. a~ it explained that the 
ne\\ or modilieJ :-.wp~ were ne~es,_uy ll.l cmure 

that only "minimal adverse cn\'ironmental cffccb" 

re,ulted from th.: dbcharge uf pollutant ~. Se<' 65 
~cd.Reg. ,11 12.1120; .IL'( ul10 li5 hd.Rcg. al 12JHQ 

(" These new re~tn..:tion~ on u~ of the NWP~ \\ill 
substantially increase the protection oft he :--.I at ion's 

aquatic environment, .. and " the new and modified 
NWPs are conditioned to eo!>ure that only tho"e 
activities that have mmimal adverse ctTects on 

the aquatic environment are authorized by th...-.: 
permns" ); .~a ulJ" 67 Fed. Reg al 202~ . It i' clear 
from the Corps explanation that rf NWP 26 was 
st ill activr. it was revoked because of its adverse 
imp.lct on the environment and because the Corpo; 

has determined that it would be more protective 

olthc em ironment to require individual JXrmitting 




